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The rule that notice to a distant indorser should be sent to the postoffice 
nearest to his residence, was founded on the presumption that the infor- 
mation would most speedily be given in such way; but the rule is subject 
to modification; and the true inquiry is, was the notice directed to that 
postoffice which was most likely to impart to the indorser the earliest 
intelligence, though it may not be the nearest; if it was, it is sufficient. 


Assumpsit, brought against the defendant as indorser of a promissory 
note made by one Harvey, dated 10 July, 1821, and payable sixty days 
after date at the office of the plaintiffs in Fayetteville. 

At the trial, which was had in the court at Cumpertanp before 
Daniel, J., the question was whether the defendant had been fixed by due 
notice of the dishonor of the note. To show the notice, the plaintiffs 
offered in evidence the protest of a notary public, the substantial parts 
of which were that he, the notary, on 26 September, 1821, presented the 
note at the office at which it was payable, and made demand, ete., 
and the same, not being paid, he protested, etc.; and the protest (454) 
then stated that “on the same evening, by letter addressed to 
I. Lane, Asheboro, Randolph County, N. C., which he deposited in the 
postoffice at Fayetteville, the indorser was informed of the default of 
the drawer, and that he would be held responsible for its payment.” 
The following facts then appeared in evidence: The mail to Asheboro 
goes by the way of Raleigh to Asheboro (Randolph Courthouse) on the 
Monday following the protest; that Lane, the defendant, was the high 


sheriff of Randolph County at that time, and that the Superior Court 
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of the county began its sitting on the same Monday on which day the 
mai! would arrive at Asheboro. The defendant was in the habit of attend- 
ing the Superior Court in person during the whole term. The defendant 
lived 18 miles from Asheboro, and within 3 or 4 miles of the postoffice at 
Long’s, where the mail arrived once a week from Raleigh by Chapel Hill, 
and then proceeded to Lexington. Some letters directed to the defendant 
at his office had been sent to him by the postmaster ds opportunities 
offered. Lane was not in the habit of sending regularly for his letters 
to this office, but sometimes his servant, when he went to Long’s mill, 
would call for them. 

Upon this evidence, the presiding judge instructed the jury that the 
plaintiffs should give the defendant notice in a reasonable time of the 
demand and nonpayment by the drawer; but if notice was given by 
letter sent by the next mail directed to the indorser, it would be sufficient 
where the indorser lived at the distance that it had been proved the defend- 
ant did. But it was the duty of the plaintiffs to make reasonable efforts 
to ascertain where the indorser lived and send the letter to that office 
where it was most probable he would get the earliest intelligence of the 
transaction. If from the evidence they should be of opinion’ that the 
defendant would have gotten the letter at an earlier day by its being 

directed to Long’s office instead of Asheboro, then they should find 
(455) for the defendant; but if they should be of opinion that he would 

or might have received the letter at the courthouse as early or 
earlier than he would at Long’s post office, then they should find for the 
plaintiffs. That the question was, Did the plaintiffs use due diligence 
and give the defendant notice in a reasonable time? 

The jury, under these instructions, found a verdict for the plaintiffs. 
A motion was made for a new trial on the ground of misdirection, and 
overruled; and judgment being rendered for the plaintiffs, the defendant 
appealed to this Court. 


Taytor, C. J. The cireumstancé that the defendant was sheriff of 
the county and in the constant habit of attending the courts the whole 
time of their sitting would seem to make it likely that a letter directed 
to Asheboro would reach him sooner than one directed to Long’s. At the 
former place he was on the spot for a week at a time, and from his public 
duties must unavoidably have been under the necessity of calling at or 
sending to the post office. At the latter place his servants only occa- 
sionally called as they went to mill, and the postmaster would only send 
letters to him as opportunity offered. This view of the case derives addi- 
tional strength from the fact that the Superior Court began on the 
Monday following the date of the protest, and that on that day the mail 
bearing the notice would arrive at Asheboro where the defendant then 
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was. It would be laying down a rule of very embarrassing, if not im- 
practicable of application in this State, to compel indorsees to ascertain 
the nearest office, however obscure, to the indorser’s abode, while there 
was a public and known one at the courthouse to which his business 
led him frequently. There are so many of these petty offices scattered 
through the State, some of which glimmer for a short period and then 
go out, that the inquiry into their existence would occasion more 

delay than sending the notice at once to a well established office (456) 
in the same county. The rules established on this subject, how- 

ever just and convenient in commercial cities, can scarcely be usefully 
applied to the transactions in this State, where the parties reside at 
points remote from each other. But even when the rule was laid down 
that the notice must be sent to the postoffice nearest to the party, it was 
for the sake of carrying information to them and upon the presumption 
that the nearest postoffice would best answer that purpose. This was the 
general rule, which was afterwards so modified that a notice was held 
good if sent to an office to which the party usually applied for his letters, 
although it was in a different town from that in which he resided. And 
after all, the question settles down to the inquiry, not whether the notice 
was directed to the nearest postoffice to the defendant, but to that which 
was most likely to impart to him the earliest intelligence. Under the 
circumstances of this case I think it was, and that thé verdict is 
right. . 

The rest of the Court concurring, 
Per Curiam. No error. 








ERWIN anp OrHers v. KILPATRICK Anp OTHERS. 


The increase of slaves, born during the life of a legatee for life, belong to 
the ulterior legatee, who is the absolute owner. 


Perron filed in the court below against the defendants as executors 
of the last will of William Erwin, deceased, and heard by Nash, J., at 
Rowan. 

The petition stated that the petitioners were the daughters of the 
testator, who, having made a last will and testament, died, and that the 
defendants proved the will and assumed the execution thereof. 

That among other bequests, the will contained the following: (457) 

“If my wife cease to be my widow, by marriage, it is my will 
that she shall have her bed, and her choice of one horse, and a fifth part 
of the household and kitchen furniture, but to have no further claim 
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to the use of my negroes. In this case, or at her death, it is my will 
that my son Joseph shall have my negro named Isaac, and my son John 
shall have Jack and Lyd, his wife, requiring of him some care of and 
attention to such of his sisters as may remain unmarried.” 

The petition further stated that after the death of the testator, and 
during the life of his widow, the slave Lyd had issue two children, 
Alfred and Verdy, after which the widow died; that the testator’s son 
Joseph was dead without issue, and that John Erwin claims the negroes. 
The petition then insists that the negroes Alfred and Verdy were un- 
disposed of by the will, and prays that the defendants may be compelled 
to make distribution among the petitioners and John Erwin, the surviv- 
ing children of the testator. 

The answer admits all the facts set forth in the petition, and submits 
to the Court whether the petitioners have title. The defendants in their 
answer then allege that they put the negro slaves into the possession of 
the widow according to the will, and she retained the possession, and they 
insist that by thus leaving the property with the person entitled to the 
life estate they have discharged their duty as executors, and are not lia- 
ble to be called upon by the petitioners in the character of trustees. 

John Erwin, the son, being also made a defendant, answered, claim- 
ing the negroes Alfred and Verdy (the children of Lyd born during the 
life estate of his mother), because he was by the will entitled to the 
mother Lyd after the death of the widow. 

The cause coming on to be heard upon petition and answers in the 
court below before Nash, J., he ordered the petition to be dismissed ; and 

the petitioners appealed to this Court. 


J. Martin for the petitioners. 


Taytor, C. J. Ever since Tims v. Potter, 1 N. C., 12, the question 
arising in this case has been considered at rest; and it would be at- 
tended with the most mischievious consequences again to draw it into 
controversy. It has now become a fixed rule of property that the in- 
crease of slaves, born during the life of the legatee for life, belong to the 
ulterior legatee, who is the absolute owner. The judgment must be 


Per Curiam. Affirmed. 


Cited: Jacocks v. Bozeman, 21 N. C., 194; Covington v. McEntire, 
37 N. C., 318; Patterson v. High, 43 N. C., 55. 
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GOODLOE, AssicNnez, v. TAYLOR. 


1. The payment of negotiable instruments should not be dependent on a con- 
tingency. 

2. Where a note was drawn as follows, “against the 25th of December, 1819, 
or when the house John Mayfield has undertaken to build for me is com- 
pleted, I promise to pay, ete,” it was held, that the parties by “inserting 
a specific date of payment,” had made it payable at all events, whether 
the house was completed or not, and that consequently the note was 
negotiable. 


Dest tried by Nash, J., at Granvitte. The action was brought on a 
bond in the words and figures following, viz. : 


Against the 25th of December, 1819, or when the house John May- 
field has undertaken to build for me is completed, I promise to pay to 
John Mayfield, or order, the just and full sum of $818.2314, for value 
received, as witness my hand and seal this 21 February, 1818. 

Warner Taytor [t. s.] 


Whereon was the following indorsement, viz. : 


Pay the within to David S. Goodloe. (459) 
Joun Mayrie.p. 


15 June, 1819. 


The defendant offered to prove that the said Mayfield contracted with 
the defendant to build for him a large dwelling-house at the price of 
$3,000 or thereabouts, which the defendant paid to him, excepting the 
sum mentioned in the said bond; that said Mayfield began the house, 
but did not finish it; and the work not done by him was of much greater 
value than the sum mentioned in the bond, and remains undone to this 
time, and that said Mayfield has abandoned the work, and the defendant 
further contended that the said bond was not negotiable, and that no 
action could be maintained by Goodloe thereon. 

The court, Nash, J., refused to hear the evidence offered, and in- 
structed the jury that the said bond is negotiable, and that Goodloe, as 
assignee, might maintain the action. 

Verdict and judgment for plaintiff, from which defendant appealed. 


Ruffin for appellant. 
Hillman and Hawks contra. 


Taytor, C. J. The question arising on this record is whether the 
bond declared on is negotiable by force of the two acts of 1762 and 1786, 
the former making promissory notes assignable in like manner with bills 
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of exchange, and the latter making bonds negotiable in the same way as 
promissory notes. With respect to bills of exchange, the law has been 
long considered settled that the payment of them should not be contin- 
gent, since it would greatly perplex commercial transactions if the per- 
sons to whom they were negotiated were obliged to inquire when the con- 
tingencies were likely to happen. The same rule is equally applicable to 
all negotiable instruments, and it may be assumed as a principle too 
clearly established by an unvarying series of authorities to need any 
reference to cases. The question, then, is whether this bond is, by its 

terms, payable at all events, or payable only on the contingency 
(460) of Mayfield’s completing the defendant’s house. If the latter be 

the case, the bond is clearly not negotiable, for the event may 
never happen, and a recovery could only be had by Mayfield upon his 
proving that he had performed the condition. But I am of opinion that 
this is not the true construction of the bond, since the parties by insert- 
ing a specific date of payment made it payable then at all events, whether 
the house would then be completed or not. If the work had been done 
before 25 December, 1819, Mayfield would then have acquired a right to 
the money, but in no event was he obliged to wait beyond that time. If 
an authority were required for so plain a case, there is one precisely in 
point in 7 Mass., 240, in which case the words of. the note were: “This 
may certify that I do agree to pay to Solomon Stevens or order $40 by 
the 20th of May, or when he completes the building according to con- 
tract.” The note was indorsed and sued for in the name of the assignee, 
and the objection taken was, in this case, that the note was payable on 
a contingency, and, therefore, not negotiable; but the Court held the note 
to be payable absolutely at a day certain. As, therefore, the bond was 
negotiable, and was actually indorsed before it became due, the evidence 
offered by the defendant to show a failure of the consideration was 
properly rejected. The judgment must be affirmed. 


Haut, J. LI entertain no doubt but that the note on which this action 
is brought is negotiable. -Had it been payable on the contingency only 
of the building of the house, it would have been otherwise. But whether 
the house is built or not, it is payable at a particular time, and that time 

is ascertained from the face of the note, and for that reason it is 
(461) negotiable. See Chitty on Bills, 345, 376. 


Per Curtam. Affirmed. 


Cited: Watson v. Bledsoe, 60 N. C., 252; Bank v. Bynum, 84 N. C., 
28; Bank v. Michael, 96 N. C., 58; Cotton Mills v. Dunston, 121 


N. C., 16. 
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CLARK v. SHIELDS. 


Where a writ was issued in the name of A as plaintiff, and at the time of 
issuing it A endorsed thereon that the suit was brought to the use of B; 
it was held that A thereby made B his agent to receive and collect the 
amount of the debt sued for, and gave notice of such agency to the world, 
and that consequently A was bound by the act of his agent within the 
authority given him; that the authority here was to receive to his own 
use, and not as a mere collector, and therefore that B might receive any- 
thing which he thought proper in discharge of the debt. 


Dest on bond from Hauirax. After the jury was impameled below to 
try this cause, on motion of the plaintiff’s counsel the name of Thomas 
Cox was expunged. Neither the writ nor declaration contained the 
name of Cox, but the record transmitted to this Court was indorsed, 
“Clark to the use of Cox v. Shields.” 

On the trial below the defendant offered evidence to prove that he and 
Cox, after the writ issued and before the return term thereof, entered into 
an agreement that the defendant should deliver to Cox staves at $30 per 
thousand, and that Cox should receive them at that price in part pay- 
ment of the bond on which this suit was brought. This evidence was 
objected to, but received by the court, and the defendant then proved 
that under this agreement he had delivered to Cox some thousand staves. 
The court, among other things, instructed the jury that Clark, the legal 
plaintiff, by indorsing on his writ at the time he issued it that the action 
was brought to the use of Cox, thereby created the said Cox as his agent 
to collect and receive the amount of that debt, and gave notice of such 

agency to the world; that consequently Clark was bound by the 
(462) act of his said agent within the authority given him; and as the 

authority was to receive to his own use, and not merely to collect 
as an ordinary collector, the agent might receive anything in discharge 
of the debt he thought proper. 

The jury found a verdict for the plaintiff, after deducting all pay- 
ments, of $366.69; and from the judgment rendered plaintiff appealed 
to this Court. 

The cause originally commenced in the county court, and there, as 
appeared from the record sent up, defendant confessed judgment for 
$523.72, with $275.84 interest thereon. 

A new trial was moved for by the plaintiff and refused, whereupon he 
appealed to this Court from the judgment rendered below. 


Haut, J. Laying out of the case the facts contained in the judge’s 
charge, it is difficult to perceive what the agency and equity of Cox were. 
It seems that his name was somewhere inserted in the record, but for 
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what purpose does not appear. But from the facts set forth in the 
judge’s charge, the agency conferred upon Cox and his equity under it 
are obvious. It is unnecessary to repeat them. I altogether approve of 
the charge of the judge upon them, for the reasons by him given, which 
[I also think it unnecessary to repeat. I think the rule for a new trial 
should be discharged. And in this opinion the other judges concurred. 
Per Curtam. No error. 


Cited: Briley v. Sugg, 21 N. C., 367. 








(463) 


GOVERNOR ro rue Use or ARMSTRONG v. BAILEY, ADMINISTRATOR OF 
JUDGE, anp PERKINS anp NEVILLE. 


1. When a justice of the peace enters a judgment on the back of a warrant, 
and writes, “execute and sell according to law,” these latter words must 
be deemed an execution; for the proceedings of magistrates are entitled 
to a liberal construction in mere matters of form. 


2. When a constable, having such an execution in his hands, receives the 
money of the defendant therein, it is an official act, and not paying it 
over to the plaintiff is a breach within the penalty of his bond. 


Dest, tried before Norwood, J., at Hatirax, on the official bond exe- 
euted by Judge and his securities upon his appointment to be a con- 
stable of Halifax County. The action was originally brought in the 
county court, and the breach of the condition was in not paying over to 
the real plaintiff, Armstrong, a sum of money alleged to have been 
collected by Judge as constable for his use. The defendants pleaded 
“Non est factum, conditions performed and not broken,” and Bailey, 
the administrator, pleaded separately, “Fully administered, and that the 
personal estate had been sold according to the act of Assembly, and the 
money had not then been collected” ; and on these pleas issue was joined. 
On the trial of the issues in the county court the jury found the obliga- 
tion declared upon to be the act and deed of the parties, and found the 
breach of the condition as assigned by the real plaintiff, and assessed 
his damages at 22/. 5s. 6d.; and they further found that the adminis- 
trator of Judge had fully administered. Judgment was rendered accord- 
ing to the verdict, and the plaintiff appealed to the Superior Court. 

The cause was tried in the Superior Court at the last Spring Term, 
Norwood, J., presiding, and a verdict was taken for the plaintiff, sub- 
ject to the opinion of the court upon the following case: 

James Judge, the intestate, was appointed a constable on the third 
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Monday of February, 1814, and the bond declared on was exe- (464) 
cuted by said Judge and the defendants Perkins and Neville, con- 
ditioned for the due discharge of his official duties. On 10 January, 
1815, Judge received of Armstrong a note payable to one Edmund 
Jones, and executed by one William Woodard, for 171. 6s, 11d. of the 
currency of Virginia, bearing date 14 January, 1813, the interest on 
which note was vested in said Armstrong. Judge sued out a warrant 
dated 10 January, 1815, upon the note, in the name of Jones, the payee, 
against Woodard; and on the warrant appeared the following entries 
indorsed : “Executed by James Judge.” “17 January, 1815. Judgment 
against the defendant for $57.85, with interest from 14 January, 1813, 
and costs. Henry H. Jones, J. P.” “17 January, 1815. Execute and 
sell agreeable to law. H. H. Long.” “Received by James Judge, receipt 
dated 18 February, 1815, $24.” “1815, September 9, this execution 
returned and renewed according to law. A. Read, J.P.” Judge executed 
a receipt on 18 February, 1815, for the $24 in part of the judgment. 
The presiding judge was of the opinion that the plaintiff was not entitled 
to judgment upon the facts stated, because it did not appear that Judge 
had received the money in his official capacity, and a judgment was 
entered up for the defendant, whereupon the plaintiff appealed to this 
Court. 


Taytor, C. J. The question made on the trial below appears from 
the record to have been whether the indorsement on the paper containing 
the warrant and judgment ought to be considered as an execution; for if 
it be so considered, the receipt of the money by Judge, being of posterior 
date, was made in his official character, and comes within the penalty of 
the bond. The same question arose in Forsyth v. Sykes, 9 N. C., 54, 
where the execution issued by the magistrate was almost literally 
the same as this; and it was sustained by the court upon the prin- (465) 
ciple that the proceedings of magistrates were entitled to a liberal 
construction when the exceptions related merely to regularity and form. 
In that case Lanier v. Stone, 8 N. C., 329, was referred to, where the 
Court had determined that an irregular execution may be cured and 
corrected by the return of the constable. There is nothing in this case, 
as we read the record, that should induce us to depart from former 
decisions. 


Per Curtam. Reversed. 
Cited: McLean v. Paul, 27 N. C., 24; Patton v. Marr, 44 N. C., 378. 
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FIELDS v. MALLETT. 


1. A sealed note is not entitled to days of grace as between indorsee and in- 
dorser. 


2. When the maker of such a note was a physician, having a shop and a 
dwelling house in different parts of the town; and when the note became 
due the indorser informed the holder that the maker was fifty miles out 
of town, and would pay-on his return; it was held that under such cir- 
cumstances an application at the shop was all that the law required, and 
that an application at the dwelling house of the maker was unnecessary. 


Assumpsit, from CumsBerianp, on a single bill against the defendant 
as indorser, and plaintiff declared, first, on a sealed bill which had been 
lost by accident; secondly, on a sealed bill for $257.50, indorsed by de- 
fendant; and, thirdly, on a sealed bill for $200. 

The facts were these: Doctor Andrew Scott had made the bill in 
question, payable on 4 September, 1821, to the defendant, and the de- 
fendant had made a bill payable to Scott at the same time for the like 
sum, and Scott and the defendant respectively had indorsed these bills 

to the plaintiff. Scott had a family, and resided in the town of 
(466) Fayetteville and his shop was at some distance from his dwelling- 
house. 

On 5 September, 1821, the plaintiff, by his agent applied to the 
defendant, who paid his own note, and was requested to pay Scott’s, to 
which he replied that it was enough for him to pay his own, and that 
Scott would pay his when he returned from Chatham County, whither 
with his family he had gone on a visit. The agent had been at the shop of 
Scott to demand payment before he applied to the defendant; the shop 
was shut up, and no one there; the agent understood that Scott had a 
house in town, but he made no inquiries for it and no demand at it. 

On 7 September, 1821, the bill was protested, and the protest stated a 
demand at Scott’s shop, and notice by letter left at defendant’s counting 
house. About a fortnight after, the bill was presented by the agent to 
Scott, and not paid, but no notice of this personal demand was ever 
given to defendant. 

The bill was proven to have been given for $257.50, payable 4 Sep- 
tember, 1821. The bill exhibited in evidence had been partly destroyed 
by having the left-hand lower corner burned off so as to destroy the 
words $57.50, which commenced a line of the writing. When the bill 
was presented to Scott in this burnt condition, he, without the knowledge 
or consent of the defendant, interlined the words which the fire had 
destroyed; the agent had no instructions to request Scott to do so, and 
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in fact objected, but Scott did it, saying it could do no harm. The 
plaintiff, when the agent returned with the note thus interlined, said 
that the agent should not have permitted it to be done. 

The plaintiff offered the bill thus mutilated and interlined, but 
having thereon the defendant’s indorsement, in support of his second 
count. . 

It was proved that the plaintiff had papers, and among others Scott’s 
note, then entire, looking over them before the fire; in about an 

hour afterwards the witness returned and the plaintiff had the (467) 
note in his hand burned as above described. The burning of the 

note by accident was left on this evidence as a matter of fact for the 
jury; and they were instructed that if they believed all the evidence of 
plaintiff, still he could not recover, as a demand at the shop, and that 
shut up, was not sufficient if the drawer had a house in town in which 
he resided; that the plaintiff should have at least have made inquiry 
whether the note would have been paid there before he gave notice to 
the defendant. The jury was further instructed that if Scott made the 
interlineation on the face of the paper without the consent or authority 
of the plaintiff it would not operate to discharge the indorser. 

Verdict for defendant; new trial refused; judgment, and appeal. 


Gaston for appellant. 
Ruffin contra. 


Taytor, C.J. It is the opinion of a majority of the Court that (469) 
the bond executed by Scott fell due on 4 September, amd that 
a demand on the 5th, the plaintiff living out of town, was a suffi- 
cient exertion of diligence. That the information of the defendant to 
the agent that the maker was 50 miles out of town, and that he would 
pay the note on his return, rendered an application at the dwelling- 
house of the latter unnecessary; but that under the circumstances of the 
case an application at the shop was all that the law required, where, if 
any one had been left to pay the note, he was most probably to be found, 
though if such had been the case it would have been known to the 
defendant. For which reason a new trial is awarded. 

Per Curiam, New trial. 
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SMITH v. THE EXECUTOR OF AMIS. 


When the ground on which a party rests his complaint is mistake, the forum 
to which he must apply is determined by the nature of the relief which 
he seeks; if equity only can relieve he must apply there; if a court of 
law can relieve he may seek its aid. Few are the cases of mistake in 
which a court of law can relieve, but the rules of evidence are the same, 
no matter to which tribunal he applies. The ground on which a court 
of law refuses sometimes to hear evidence to prove a mistake is, not that 
the evidence is improper to prove the fact, but that it is useless, because 
the court cannot relieve, however clearly the mistake may be proved. 
Where one sold a tract of land and executed a deed containing the usual 
acknowledgment of the purchase money, and afterwards discovered that 
a mistake had been made in counting the amount paid, whereby he was 
prejudiced, he was allowed, in a court of law, to show such mistake by 
parol evidence, and on the promise of the purchaser to correct mistakes, 
to recover the deficiency, notwithstanding the acknowledgment in his 
deed. 


Assumpsit, from Nortuampron, on the common counts, and also that 

the plaintiff, on 3 January, 1823, sold to the defendant’s testator a tract 

of land called Mush Island, for the sum of $38,000, payable in 

(470) bonds; that in estimating the amount of said bonds at the time 

of making payment a mistake in adding up the different sums 

was committed against the plaintiff, amounting to $3,071.88, of which 

due notice was given to the testator, and he promised and undertook 
to rectify the same. 

The various dealings had taken place between the plaintiff and de- 
fendant’s testator, and that in the settlement of the same an error against 
plaintiff was committed to the amount of $3,071.88, of which notice was 
given to the testator, and he promised to correct the same. 

The plaintiff offered in evidence a paper purporting to be “a list of 
bonds paid by William Amis to Henry Smith for the Mush Island 
plantation.” These bonds were added up on the list and amounted, 
according to such addition, to $38,000; and the paper contained these 
words : 

I guarantee the above list of bonds to Mr. Henry Smith, provided he 
does not indulge longer than six months; and he is fully authorized to 
institute suits on them for his benefit. WitiraMm Amis, 

Test: Sureiey Tispae. By Joun D. Amis. 


Tisdale, who appeared to be the witness to the list of bonds, was intro- 
duced by the plaintiff, and stated that the list of bonds purchased was 
made by him; that the bonds actually passed from Amis to Smith; that 
he first made a rough calculation, and then copied the names and figures 
on the list produced. Some days afterwards Amis told the witness that 


Smith had made known to him there was a mistake, and had applied to 
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him to rectify it; that he had not done so, and that he and Smith differed 
in the sums, and Amis requested the witness to find the rough sketch; 
the witness did so, and told Amis there was an error in the addition, to 
which Amis replied that he was always willing to rectify mistakes. The 
testimony of Tisdale to show any mistake was objected to. 

Another witness on the part of the plaintiff, one Deberry, (471) 
proved that in a conversation between Amis and Smith, relative 
to the mistake, Amis said that everything on his part should be 
righted; Amis afterwards told the witness that he had been informed 
by Tisdale there was an error, and that he, Amis, would do on his part 

all that was right. 

' The defendant relied on his deed, executed by plaintiff, conveying to 
him Mush Island, and containing these words: “In consideration of 
$40,000 to him in hand paid by the said William Amis at and before 
the sealing and delivery of these presents, the receipt whereof the said 
Henry Smith doth hereby acknowledge,” and contended that there was 
no consideration for a promise, express or implied; that the deed was a 
release, and extinguished plaintiff’s claim. 

The jury was instructed that a receipt and acknowledgment under 
seal of the purchase money for a tract of land was conclusive evidence 
against a claim for the price of the land; but in the present case, if 
the jury believed there was a mistake in the settlement between the 
plaintiff and defendant’s testator in the transfer of the above notes, of 
which Amis had notice, and if there was also an express promise to pay, 
then, notwithstanding the receipt contained in the deed offered in evi- 
dence by the defendant, the plaintiff might recover; and it was left to 
the jury to say whether there was any mistake, and notice thereof to 
Amis, and whether there was an express promise. 

There was a verdict for plaintiff, a new trial was moved for and re- 
fused, and from the judgment rendered defendant appealed. 


Ruffin for appellant. 
Gaston for plaintiff. 


Hatt, J. In this case the contract was that notes to a certain (472) 
amount should be delivered to the plaintiff at the time the deed 
was executed. No credit was given, and both parties believed that the 
contract was executed. When the plaintiff discovered that there had 
been a mistake made in the calculation of the notes, he made it known 
to the defendant’s intestate; he agreed to rectify it; his failure to 
do so is the foundation of this action. It is objected that the plaintiff 
shall not be heard to prove a mistake in that respect, because the deed 
sets forth that the consideration had been received, and Brocket v. 
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Foscue, 8 N. C., 64, is relied upon. In that case a receipt in the deed 
for the consideration money was given, when it was known to the parties 
that the money was not paid. That is not this case. It was believed 
that notes to a certain amount were delivered. Suppose, according to 
Hargrove v. Dusenbury, 9 N. C., 326, bank notes had been given instead 
of notes on individuals, and some or all of them had been discovered to 
be counterfeit; I think a receipt given for them would not stand in the 
way of recovery. It would not be denied but that the note had been re- 
ceived in payment, and a receipt given, as both parties intended; but the 
goodness or badness of the notes would be the question. So it is when fraud 
or accident respecting the thing delivered appears to have happened: 

it may be examined; so may a mistake as to the quantum of the 
(473) thing delivered, whether it happened through accident or design. 

In all these cases there can be no mistake about the truth of the 
receipt ; it is admitted, and the thing it expresses was intended to be done; 
but it is an accident or a fraud dehors the receipt that is examinable. 
In action for a deceit, a bill of sale given for property is no objection; 
the delivery is not disputed, as the bill of sale sets it forth. But the 
question relates to the quality of the thing delivered. In this case the 
question does not relate to the quality, but to the quantity, of the thing 
delivered. The transition from the one to the other is natural, and, 
I think, founded in reason. Let the rule be discharged. 


Henperson, J. This may be taken either as a receipt or a release; 
and the fact of a mistake in the counting of the notes may be shown by 
parol evidence, either in a court of law or a court of equity; for such 
proof is let in, without impugning the rule that written evidence is 
better than parol; for it is not controverted that the written evidence 
speaks the truth. As all mortals must of necessity speak what is accord- 
ing to their knowledge, and that knowledge being limited, and liable to 
misconception, the mistake when discovered may be shown. And the 
nature of the relief determines the forum to which application shall be 
made. If equity only can afford relief, application must be made there; 
and if a court of law can afford relief application may be made there; 
but the rules of evidence are the same in each court. But if application 
should be made to a court of law, and the mistake when proven affords 
no ground of relief, the proofs are rejected; for why prove a fact upon 
which the court cannot act? Few are the mistakes which a court of law 
can grant relief on; for few mistakes require more than modification and 
apportionment. They do not require the entire destruction of the writ- 
ing. It is not so with regard to fraud; that vitiates the whole writing. 

Hence the opinion that a mistake in writing can be relieved 
(474) against in a court of equity only. But for a fraud in a writing, 
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courts of law and equity have concurrent jurisdiction. The mistake, 
if there was one, afforded a good consideration for the promise charged 
in the declaration; and the fact whether such promise was made 
was fairly left to a jury; and if there was, as the jury have found, such 
a mistake and such a promise as charged, I think it affords a proper 
ground for relief in a court of law. Let the rule for a new trial be dis- 
charged. 

The rest of the Court concurring. 

Per Curtram. No error. 


Cited: Reid v. Reid, 13 N. C., 249; Rice v. Carter, 33 N. C., 300. ° 








STUDDARD v. LINVILLE. 


1. Words, to be slanderous, must be spoken with an intent to slander and 
must be so understood by the hearers. 


2. A defendant sued for slander in charging the plaintiff with perjury at- 
tempted to justify by proving that in a collateral matter plaintiff had 
sworn falsely. Held, that perjury may be committed in swearing falsely 
to a collateral matter with intent to prop the testimony on some other 
point; but such collateral matter must be material to the point in dis- 
pute; if it be to a point, the existence or nonexistence of which cannot 
affect the question in dispute, it does not tend to prevent the due admin. 
istration of justice, and therefore is not perjury. 


Case from Sroxes for words spoken, charging the plaintiff with hav- 
ing committed perjury in a deposition which he had made. 

Studdard had given his deposition in a suit in equity between one 
Campbell and the defendant, in which Studdard swore to a conversation 
between himself and Linville as to the state of mind of Linville’s father, 
and stated that Linville had told him that his father was not more capa- 
ble of taking care of his property than a child of 8 years of age. 

In reference to this deposition, Linville had said that if he had 
ever told Studdard so, he must have been out of his senses; that (475) 
he (Linville) would not have taken the oath for all Studdard was 
worth. On another occasion he said, speaking of Studdard, “that a man 
had sworn crooked; it was too weak, and wanted strengthening; he 
thought a mainspring made of ear leather was as good a thing as could 
be got”; and on another occasion he said, speaking of the deposition, 
that “he never had told Studdard, nor any other person, that he, S., had 
sworn he had; he rather thought if he had he would have sworn false; 
that he intended to get testimony to do away that of Studdard.” 
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The court instructed the jury that words alleged to be slanderous 
must, if unexplained, be taken by them in their common and ordinary 
sense : how would those standing by and hearing them understand them? 
If they should believe that it was the intention of the defendant to charge 
the plaintiff with perjury, and the words he made use of were such as 
to convey such intention to the minds of the bystanders, that they would 
be slanderous, and entitle the plaintiff to a verdict. They were the 
exclusive judges of the intention of the defendant in speaking the words 
in the present case. 

In the course of the trial defendant, in support of the plea of juris- 
diction, proved that when Studdard, in giving his deposition, related his 
conversation as to old Linville’s state of mind; the defendant asked him 
where they were when it took place, and how they were employed, to 
which Studdard replied, they were “on the south side of a spring run- 
ning off the land which defendant had purchased of Schweinitz, with a 
pocket compass.” Linville then asked Studdard whose compass they had 
obtained, Studdard replied, Darius Mastin’s. Darius Mastin was acting 
as clerk to the magistrates who were taking the deposition, and instantly 
denied that he had loaned Studdard a compass. Studdard then said that 
he had obtained it from Matthias Mastin, the father of Darius. On 

trial both Matthias and Darius Mastin swore that they had not, 
(476) either of them, loaned Studdard the compass. 

Upon this part of the case the jury was instructed that a wit- 
ness under examination could be guilty of perjury as well in a matter 
that was collateral to the main issue as in the main issue itself; that if 
he swore falsely in a collateral matter with the intention thereby to con- 
firm and strengthen his evidence upon the main point, it was perjury in 
him if done knowingly; that if the defendant had satisfied them that 
the plaintiff, in that part of his oath relative to the compass and the 
survey, had knowingly sworn falsely with such intention of thereby 
giving greater effect to his oath as to the main fact, that it would be a 
complete justification. If, on the contrary, they should be of opinion 
that though that part of the oath was false, yet, that the plaintiff in 
taking it was influenced by no such corrupt motive, it would not amount 
to a justification, but would go in mitigation of damages; and of this 
intention they were the judges. 

A verdict was returned for the plaintiff, assessing his damages at $10. 
The defendant moved for a new trial becamse of misdirection in matter 
of law and a finding contrary to evidence. New trial refused, judgment, 


and appeal. 





J. Martin for defendant. 
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Henperson, J. Three reasons are assigned upon the record (477) 
wherefore there should be a new trial. We can only notice the . 
first and third, the second being for error in fact. The reason first 
assigned is that the judge in instructing the jury that if they believed it 
was the intention of the defendant to charge the plaintiff with perjury, 
ete.; that he ought to have instructed them that if they believed that 
the defendant meant to charge the plaintiff wtih perjury, then, ete. 
The difference is scarcely perceptible. In fact, I think there is none. 
But take it as the defendant would have us, viz., that the jury under- 
stood from it that slander consisted in the intent to utter slanderous 
words, although the words might not be understood by the bystanders 
(which is a very forced interpretation). This definition is abundantly 
corrected by the other parts of the charge, for throughout he refers the 
slander to the intent of the speaker and the understanding of the 
hearers. But upon the words themselves the defendant’s construction is 
not warranted. There is no substantial difference between intending to 
charge and meaning to charge. The latter word is not more referable 
to the hearer than the former. They both refer to the speaker, 
and it was to his intent or meaning that the judge was then eall- (478) 
ing the attention of the jury. 

Upon the third reason, I think the plaintiff and not the defendant 
has ground of complaint. Upon this point the judge informed the 
jury that a witness could as well be guilty of perjury in a matter that 
was collateral to the main point as on the main point itself; that if he 
swore falsely in a collateral matter, with an intent to confirm and 
strengthen his evidence upon the main point, it was perjury if done 
knowingly; that if the defendant had satisfied them that the plaintiff, 
in that part of his oath relative to the compass and survey, had sworn 
falsely, knowingly, with such intention of thereby giving greater effect 
to his oath as to the main point, that it would be a complete justifica- 
tion; but if in taking such oath he was influenced by no such corrupt 
motive (to wit, that of giving greater credit to his false oath on the 
main point), it did not amount to perjury. The intent to prop the false 
oath on the main point, and not the materiality of the fact sworn to, is 
made the essence of the crime of perjury. Perjury is an offense against 
the due administration of justice. The false oath must be material to 
the point about which the oath is taken; if believed, it must prevent the 
due administration of justice; it must either be to the very fact in issue 
or to some fact relevant thereto—that is, to some fact from which the jury 
may lawfully infer the fact in issue. And this relevancy is matter of 
law; the inference is matter of fact. Whether the survey was made, and 
whose compass was used, was neither the fact in issue, nor relevant 
thereto; whether the witness gave his evidence with an extraordinarily 
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' 
grave and solemn countenance with intent to strengthen his evidence upon 
the point in issue, could just as well be assigned as a perjury (6 East), 
as his statement of facts was totally immaterial, and the facts might or 
might not exist, without at all affecting the question in dispute. The 
reasoning of Judge Locke, in delivering the opinion of the late Superior 

Court in NS. v. Strat, 5 N. C., 124, contains principles similar to 
(479) those contained in the charge of the presiding judge. I think 
them damgerous and destructive of the landmarks of our law, 
and thereby rendering the judiciary arbitrary. Had the plaintiff asked 
for a new trial, he should have had it. 
Per Curiam. No error. 


Cited: McBrayer v. Hill, 26 N. C., 139; Pugh v. Neal, 49 N. C., 369; 
S. v. Gates, 107 N. C., 833; McCall v. Sustair, 157 N. C., 182. 








DEN on THE DeMISE OF THE HEIRS OF MORDECAI anv Orners v. OLIVER. 


The general rule of ejectment is that the defendant must be proved to be in 
actual possession, notwithstanding the consent rule; but if a defendant, 
in a conversation before suit brought, admits himself to be in possession, 
and enters himself a defendant with a view of trying the title, upon proof 
of such admission the action, so far as proof of defendant’s possession 
is necessary, is maintainable. 


EsectMEnT, tried at Waker, before Norwood, J. 

On the trial a grant was produced to one Abernathy, covering the 
lands in dispute, and a title regularly deduced under the grant to 
the lessors of the plaintiff. A witness was then called to prove that the 
defendant was in possession or claimed title to the lands. The testimony 
of the witness was that on a survey of the lands before any action 
brought, Mordecai and the defendant being both present, the defendant 
declared that if suit was to be brought he wished it done at once. 
Mordecai then said to him, “If you go upon the land and eut down a 
sapling or a bush, I will sue you immediately,” to which defendant 
replied, there was no use for any such thing, for that he had been using 
the land for a length of time, and claimed it as his own. In a few weeks 
after this conversation the present action was brought. One of the 
lessors was 22 years old at the time the action was brought; the other 

lessors were more than 24. They derived title by deseent from 
(480) Henry Lane, the grantee of Abernathy, who died in 1797. The 
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lands were conveyed to Henry Lane by deed in 1787, soon after the 
grant, and he had lived upon the land to his death, and his heirs 
after him up to this time. There was no actual possession by him and 
his heirs of any of the land covered by the deeds of both parties. 

The defendant claimed under a grant to one Dillard of more recent 
date than that under which the plaintiff claimed. The grant to Dillard 
lapped on the grant to Abernathy and covered the land in dispute. Dil- 
lard had claimed a part of the lands covered by his deed, and which is 
now in dispute, and remained in possession more than seven years. 
Dillard’s possession had terminated by his sale of the premises about 
twenty-five years past, and had not been kept up by any other person. 
The defendant deduced regular title from Dillard, and showed by evi- 
dence that about fifteen years before the action brought, while the lessors 
of the plaintiff were infants, he had cut timber off the land, had had 
hogpens erected, and had been in the practice of feeding his stock at the 
pens upon the land up to the time of action brought; that in one instance, 
during the infancy of all the lessors of the plaintiff, while workmen were 
getting timbers for the jail, they erected temporary cabins for their 
shelter and comfort, in which they slept, but abandoned them as soon as 
all the timbers were finished, which was about one year. 

The judge below instructed the jury, in substance, that the possession 
to ripen into title under the act of limitations must be an actual posses- 
sion; and that the defendant’s possession, as above stated, was not such 
an one as would be sufficient to give title under that statute. But that 
it was not necessary there should be an actual possession in this case to 
maintain ejectment; that if the defendant claimed to be in possession, 
or claimed the lands in controversy, and entered himself a defend- 
ant in the action with a view of maintaining such claim, that was (481) 
sufficient to enable the plaintiff to maintain the present action. 

Under these instructions the jury returned a verdict for the plaintiff, 
and a motion was made for a new trial on the ground of misdirection, 
which, being denied, and judgment rendered for the plaintiff, the defend- 
ant appealed to this Court. 


Ruffin for appellant. 
Seawell contra. (482) 


Haut, J. In Albertson v. Reding, 4 N. C., 28; S. ¢., 6 N. C., 251, 
the Court decided that in the action for ejectment it was incumbent on 
the plaintiff to prove the defendant in actual possession of the lands 
sued for, because it was presumable that the defendant was not so well 
acquainted with the boundaries of the land set forth in the plaintiffs 
declaration as the plaintiff was with the defendant’s actual possession. 
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[ approve of that decision; but the present case is different from it. In 
this case the judge told the jury that if defendant claimed to be in pos- 
session, or claimed the lands in controversy, and entered himself a 
defendant with a view of maintaining such claim, that was sufficient to 
maintain the plaintiff’s action; by which I understand the judge to say 
that if the defendant admitted himself to be in possession of the lands 
sued for (not by entering into the common rule) by proof made for that 
purpose, quoad hoc, the action was maintainable. Of this opinion was 
the rest of the Court. 
Per Curiam. No error. 


Cited: McDowell v. Love, 30 N. C., 504; Atwell v. McLure, 
49 N. C., 376. 





(483) 


MOLTON vy. J. anv P. MUMFORD, sy Tuetr GuArpIAN, HARRISON. 


An action of ejectment was brought against the ancestor, pending which he 
died, and his infant heirs were made parties by scire facias to their guard- 
ian, who, in their names, came forward and defended the suit for the 
infants, and for their benefit took possession of and received the rents 
and profits of the land during the pendency of the suit; after a recovery 
by plaintiff in the ejectment he brought an action for mesne profits 
against the infants, who had never had any possession except that of their 
guardian before mentioned; Held, that plaintiff might sustain the action 
against them. P 


Trespass for mesne profits, tried below before Badger, J., at Jones. 
At the trial a verdict was taken for the plaintiff, subject to the opinion 
of the court upon the following case reserved. 

An action for ejectment was brought in the name of John Doe, as 
lessee of the present plaintiff, against Richard Roe, and the declaration 
was served on Mary Mumford (mother of the defendants J. and P. Mum- 
ford) as tenant in possession ; at the return term, September, 1819, Mary 
Mumford appeared, entered into the common rule, was made a defend- 
ant, and pleaded “Not guilty”; in December following she died. At 
March Term, 1820, her death was suggested, and a scire facias ordered 
to make her heirs parties; at September term following the defendants 
in this action were made defendants in the ejectment by the following 
entry on the record, viz.: “James Mumford and Penelope Mumford, 
by James Harrison, their guardian, acknowledge service of scire facias, 
and become defendants to this cause.” At the succeeding term the 
action of ejectment was tried, and plaintiff had a verdict and judgment. 
and a hab. fac. poss. issuing thereon, the lessor of the plaintiff was put 
into possession. 272 
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After the death of Mary Mumford, and pending the ejectment, James 
Harrison, the guardian of J. and P. Mumford, took possession of the 
premises as their guardian, and as such received profits to the 
amount of damages assessed by the jury. The defendants James (484) 
and Penelope were infamts of very tender years, and did not pos- 
sess or occupy the land, or receive any of its profits, unless the occupa- 
tion and receipt of profits by Harrison as above stated be their occupa- 
tion and receipt in law to charge them in this action. 

Upon these facts it was contended for the defendants: 

1. That the defendants James and Penelope were never properly 
made defendants to the ejectment, and that consequently the proceedings 
in that action were no evidence against them of plaintiff's title. 

2. That the plaintiffs cannot recover against the defendants the profits 
received by their guardian as above stated, as they did not personally 
intermeddle with the land or receive the profits; that as this was an 
action for a tort the infants could not be made liable to it by the acts of 
another, and the trespasser should himself have been sued. 

The court below was of opinion with the defendants on the second 
ground taken, and pursuant to an agreement stated in the case set aside 
the verdict and directed a nonsuit, whereupon the plaintiff appealed. 


Gaston for appellant. 
*Badger for appellee. 


Taytor, C. J. It is the duty of a guardian to possess himself (488) 
of all the lands of which his word is apparently seized; to receive 
the rents and profits, for which he is to account to his ward at full age; 
and generally to pursue all those means pointed out in the act of 1762 
towards the execution of his trust. If a suit be brought against the 
guardian for the lands of which the ancestor of the ward died seized, it 
is incumbent on the guardian to make a defense; for if the land is lost 
by his negligence, it would be a breach of duty in him for which he 
would be responsible to his ward. Should his defense be unsuccessful, 
and damages awarded against the ward, it would be repugnant to 
every principle of justice that the guardian should be made per- (489) 
sonally liable; for who under such a state of things would become 
either a general guardian or guardian ad litem? When the law imposes a 
duty or obligation on a man, it will protect him in the discharge of it so 
long as he acts within the bounds of his duty. The guardian was compelled 





*Nore.—The Hon. Georce E. Bapoer at the close of the spring circuit re- 
signed his seat on the bench of the Superior Courts and resumed practice at 
the bar. This explains the reason of his having tried the cause below and 
having afterwards argued it in the Supreme Court. 
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by law to defend the ejectment; he was compelled by law to enter upon 
the lands after the death of Mary Mumford and receive the profits, not 
for his own use, but for the eventual benefit of his wards, if they had 
succeeded in the suit. Not one tortious act has been committed by the 
guardian, for it would be a contradiction in terms to call that so which 
was done in indispensable obedience to the act of 1799, that if the heirs 
are minors after the death of their ancestor against whom an ejectment 
had been instituted, the guardian must defend the suit. The tort sup- 
posed in the action of ejectment is the original trespass or dispossession ; 
that was committed by the ancestor in his lifetime, and the interference 
of the guardian was a rightful act because exacted from him by law, and 
because, to all human appearance, it might result in benefit to the heirs. 
The simple statement satisfies me that the guardian is not liable, and 
goes very far to prove that the heirs are liable; as the law provides that 
the only way in which a suit against an infant can be defended is by 
guardian; a recovery in such suit is a recovery against the infant, and 
must be binding upon him; for if a suit had been brought by a guardian 
or next friend, the recovery would have inured to the benefit of the in- 
fant. By intendment of law the suit and recovery are against the infant, 
as appears by the form of pleading: “And the said C. D., and G. H., 
admitted by the said court here as guardian of the said C. D. to defend 
for the said C. D., who is an infant under the age of 21 years, comes and 
defends the wrong and injury, when, ete.” 2 Chitty, 409. The infants 
then did really receive the rents and profits by the hands of their 
(490) guardian, who would have been accountable to them had a con- 
trary judgment been rendered. The guardian is the main instru- 
ment through which the infant’s interests are managed; he must be 
bound by the guardian’s acts generally, but emphatically by those acts 
which are done in obedience to the law. It would be singular that a 
judgment recovered against an infant by his guardian in lite should not 
bind him when the guardian may, of his own accord, do so many acts 
that will; he may submit the infant’s rights to arbitration, and the infant 
would be bound by the award. Roberts v. Naibold, Comb., 318. Upon 
the whole I am quite satisfied that there ought to be a new trial and the 
nonsuit set aside. 
The rest of the Court concurring, the nonsuit was set aside, and the 


judgment 
Per Curiam. Reversed. 
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MOLTON v. MILLER, ApMINISTRATOR OF MUMFORD. 


1. An action of trespass for mesne profits may be brought against an adminis- 
trator to recover profits received by the intestate in his lifetime. 


2. The intestate died during the pendency of the ejectment and his heirs were 
made parties defendant: Held, that the record of the recovery against 
the heirs was evidence of plaintiff’s right to recover against the adminis- 
trator. : 


Trespass, brought to recover of the defendant the profits of a tract of 
land received by Mary Mumford, the defendant’s intestate, in her life- 
time, and was tried below before Badger, J., at Jones. 

On trial the plaintiff produced in evidence the record of a former 
action for ejectment, brought in this Court in the name of John Doe on 
the demise of the present plaintiff, against Richard Roe as the 
casual ejector. By this record it appeared that the declaration (491) 
was served on Mary Mumford, with the usual notice to her in the 
name of the casual ejector. At September Term, 1819, on the return 
of the declaration, Mary Mumford appeared, and being made defendant 
under the common law, pleaded “Not guilty”; in December following 
she died. At March Term, 1820, her death was suggested and scire 
facias ordered to make her heirs parties. At September Term following 
James Mumford and Penelope Mumford, her children, were made de- 
fendants by the following entry on the record: “James Mumford and 
Penelope Mumford, by their guardian James Harrison, acknowledge 
service of scire facias, and become defendants to this cause.” At the 
succeeding term a trial was had, when there was a verdict and judgment 
for the plaintiff, and a writ of possession issuing thereon was returned 
“Executed.” 

The proceedings in this ejectment being the only evidence offered to 
show the plaintiff's right to recover against the defendant, it was 
objected by the defendant’s counsel that the record of these proceedings 
was no evidence of the plaintiff’s right against him, as the matters in 
controversy in that suit were not decided between the plaintiff and the 
defendant’s intestate, but after her death between her heirs and the plain- 


tiff, so that the proceedings in that suit was res inter alios acta as to the 


defendant, the administrator, he not being a party thereto, nor any one 
whom he represented, or to whom he was privy. 

Of this opinion was the presiding judge; but he permitted the trial 
to proceed, reserving this question, and a verdict having been found for 
the plaintiff, it was agreed that it should be set aside and a nonsuit 
entered, if, on the matter above stated, the law should be against the 
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plaintiff. The presiding judge retaining the opinion expressed on the 
trial, accordingly directed a nonsuit to be entered, from which the 
plaintiff prayed an appeal to this Court. 


(aston for appellant. 
Badger for appellee. 


(495)  Tayror, C. J. Two questions have been argued in this case 

neither of which has been directly brought under discussion 
before. The first is whether the act allowing the revival only of tortious 
actions shall be construed to allow the original institution of them 
against the representatives. The position has hitherto been taken for 
granted that whatever suit could be revived might also be instituted; 
and after an attentive consideration of the several acts, and the argu- 
ments offered by the counsel, this is, in my opinion, the proper construc- 
tion of the law. 

According to the rules of the common law as it existed in this State, 
unaltered by statute, prior to 1786, personal antions pending in court 
abated by the death of either party; and equally so, whether they were 
founded upon tort or contract. In the former the right of action, under 
the exceptions created by the statute of Edw. III., died with the person, 
and could not be revived, either by or against the executors or other 
representatives; but in actions founded on contract the action only, and 
not the right of action, abated, and a new suit might consequently be 
brought by or against the representative. 

By Laws 1786, ch. 253, the representatives were allowed to carry on 
every suit or action in courts after the death of either plaintiff or de- 
fendant; and from the comprehensive terms of this law it might be 
inferred that all actions, whether founded on tort or contract, were 
meant to be revivable, since, if it had been intended to restrict the privi- 
lege to such actions only as might have been brought by or against 

representatives at common law, a limitation to that effect would 
(496) probably have been introduced, especially as the statute of 8 and 

9 Will. III., which prevents the abatement from the death of 
the party, after interlocutory judgment, is confined expressly to such 
actions as might originally be maintained by or against executors. A 
statute which must have been familiar to the members of the Legis- 
lature. 

But a different construction was given to the act of 1786 by the courts, 
wherein it was held that it extended only to cases where, before the act, 
the executor might sue or be sued after the abatement of the former 
action. 
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This construction was acquiesced in until the year 1799, when various 
actions ex delicto enumerated in that act (ch. 532) are declared not to 
abate, and are allowed to be revived. : 

It was by force of the maxim, “A personal action dies with the 
person,” that the death of either party abated the suit at common law; 
and it resulted from the operation of the same maxim that the right of 
action was lost in tortious actions before any suit brought. The term 
“action” is, then, manifestly susceptible of two significations, viz., an 
action pending in court and a right of action in tortious cases where no 
suit is brought; and either sense of the term must be adopted acccord- 
ing to the subject-matter to which it is applied. It seems to have been 
received in this light by the Legislature in the two acts on this subject. 
“No action of detinue, ete., shall in any cause or court abate or be dis- 
continued.” (ch. 532, sec. 5). The word action when referred to court 
is used in its literal sense; but what construction can be given to action 
in a cause unless it be right of action? The meaning of the act, then, is 
that no action of detinue, etc., in any court, or right of action in any 
cause, shall abate. I have thus resorted to the peculiar phraseology of 
the act to show the meaning of the Legislature, though it is probable that 
general principles would have led to the same conclusion; for when one 
doth release to another all actions, not only actions pending in 
court, but also causes of action, are released. Altham’s case, 8 Co. (497) 

It might be thought that the argument drawn from the words 
of the act loses its force by the consideration that the terms “cause or 
court” are employed in the act of 1786, ch. 233, in the second clause, 
which aims to provide against the abatement of appeals by death; in 
which act the word “cause” furnishes a remedy against the death of 
either party in the interval between the judgment in the county court 
and docketing the appeal in the Superior Court. But this is obviated by 
the fact that the act of 1786 uses the term to provide for causes not 
actually depending in any court; and as the peculiar case therein speci- 
fied cannot need any further provision, the same word was probably used 
in the act of 1799 to guard against the abatement of all causes or causes 
of action not yet brought into court, and which are enumerated in 
section 5 of the last mentioned act. 

But in addition to these considerations, it may be remarked that the 
Legislature probably employed the words, “the same shall and may be 
revived,” to signify instituting an orignial suit, because they are used in 
the same sense by a writer distinguished, among other qualifications, for 
the critical precision of his style. In discussing the subject of abate- 
ment of suits by death the commentator observes that actions ex delicto 
never shall be revived either by or against the executors or other repre- 
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sentatives. But in actions arising ex contractu, where the right descends 
to the representatives of the plaintiff, though the suit shall abate by the 
death of the parties, yet they may be revived against or by the executors. 
3 Bl, 312. Now we know that, according to the law this writer was 
expounding, the death of either party before a verdict put the cause 
out of court, and that the practice of continuing it by scire facias was 
and yet is altogether unknown. By reviving a suit, therefore, he meant 
bringing an action by or against the executor or other representative. 

Every reason of policy, justice, and convenience which dictates 
(498) the propriety of continuing a pending suit seems to my mind 

equally strong in favor of instituting an original suit. And so 
generally has this construction been assumed as the true one that many 
actions have been brought and recoveries had since 1799 in which, what- 
ever other important questions may have been agitated, a doubt on this, 
as far as I am informed, has never been expressed. In one case an 
action was brought and a recovery had against executors for a deceit 
committed by their testator in the sale of a chattel; and it was referred 
to the Supreme Court to decide what judgment should be entered. This 
question was then open on the record: Had the court considered only 
whether the action was one of those contemplated by the act of 1799? 
not doubting that a suit which might be revived could also be instituted. 
Arnold v. Clement, 4 N. C., 143. 

The other question relative to the admissibility of the judgment 
against the heirs, as evidence against the administrator, is more difficult 
of solution. But after examining it in the various aspects in which it 
has been presented by the argument, endeavoring to ascertain the inten- 
tion of the Legislature, and consulting, in the absence of all precedent, 
the best information to be derived from general reasoning, the conclusion 
arrived at is that the evidence should have been received. 

The words of the act of 1799 are that “the suit shall stand revived, and 
shall be proceeded on in the same manner as if the defendant or defend- 
ants were living.” If the defendant was living, and a recovery had 
against him, a right to the mesne profits would follow as a necessary 
consequence. And in an action brought to recover them the defendant 
would be concluded by the judgment in ejectment, and could not contro- 
vert the plaintiff’s title. To allow the title to be controverted by the 
administrator, who is sued only because he is the depository of the 

fund out of which the damages are recoverable would clearly 
(499) contravene the spirit of the act by depriving the plaintiff of 

part of the benefit which the right of revival aimed to secure 
to him. 

The heirs are made by the act the proper parties to defend the suit, 
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but as they cannot be made liable directly for the tortious act of the 
ancestor, this action will not lie against them; yet as the right to 
these profits is incidental to the recovery of the land, the administrator 
must be bound by that recovery; otherwise the suit is not proceeded 
on in the same manner as if the defendant were living. 

The question as to the title of the land was litigated by the only 
persons interested in its decision, and who, it may be presumed, would, 
on that account, make a bona fide and real defense. In that question 
the administrator had no interest. 

Although on the death of a person his real and personal estate pass 
into different channels, yet the whole is made, by our law, a commor. 
fund for the payment of debts, the personal being primarily consigned 
to that end. But when the debts are paid the residue belongs to the 
heir and next of kin, and as the administrator holds in trust ultimately 
for them, the law thus raises a privity between the heirs and next of 
kin and the administrator. The common-law rule of evidence which 
makes a judgment against one person inadmissible in an action against 
another proceeds on the principle that the latter had no opportunity of 
calling witnesses, or cross-examining those on the other side, nor of 
appealing against the judgment. But in this case the heirs, as de- 
fendants in the ejectment, had this opportunity, and they are the per- 
sons who will be most materially affected by the diminution of the fund 
in the hands of the administrator. When the latter is called upon to 
pay these damages, he sees that the heirs, the persons to whom he is 
finally accountable, were called in to contest the principal ques- 
tion, as to the title; and there can consequently remain no solid (500) 
ground of defense on which he can resist the accessorial claim 
of mesne profits. In repeated conferences on this question the general 
result of the opinion of the Court is that the nonsuit ought to be set 
aside and judgment entered for the plaintiff. 

Per Curtam. Reversed. 








BANK OF NEW BERN v. SNEED. 


1. The acknowledgment which will take a case out of the operation of the 
statute of limitations must be an acknowledgment of a present, subsist- 
ing debt. 

2. When a defendant, in an affidavit for a continuance, stated “that the ac- 
tion was founded on his guaranty, and by the absent witness he expected 
to prove such laches on the part of the plaintiff as to discharge him from 
his engagement,” it was held that this was no acknowledgment to take 
the case out of the statute. 
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Assumpsit, in which the plaintiff declared in two counts: the first, 
against the defendant as indorser of a promissory note; the second, 
upon the defendant’s guaranty of a note alleging it as an agreement 
to be chargeable as an indorser. 

Upon the trial at Craven, before Badger, J.,-it appeared that the de- 
fendant, being the holder of a note made by Hardee Mills, Thomas 
Mills, and William Mills, dated 20 September, 1816, and payable ninety 
days affer date, to the president and directors of the Bank of New Bern, 
for the sum of $559, offered the note to the bank to be discounted for 
his accommodation; the note was accordingly discounted, and the pro- 
ceeds applied to the defendant’s use upon his writing an indorsement on 
the note in these words, “Guaranteed by John Sneed.” The ninety days 

expired on 19 December, and (no payment having been made by 
(501) the makers) on the 23d notice of nonpayment was given to the 

defendant, and that the bank looked to him for payment. The 
defendant resided in the same street and within a short distance of the 
bank. The presiding judge, holding that the guaranty was an agree- 
ment to be responsible as an indorser, and that due notice had been 
given, a verdict was taken for the plaintiff, subject to the opinion of 
the court upon the further questions arising on the following facts: 

The bank brought an action on the note against the makers to May 
sessions, 1813, of Pitt County court. The writ was returned, “Exe- 
euted on Thomas and William Mills; Hardee Mills not to be found, 
having left the State.” A nol. pros. was entered as to Hardee, and at 
August sessions following the bank obtained judgment against Thomas 
and William Mills. On this judgment a fi. fa. issued, which was re- 
turned at November, with these indorsements: “Levied on Thomas 
Mills’ land where he lives.” “Credit this execution with $60.97, paid 
by Charles Jenkins.” “Indulgence by the plaintiff’s agent for the bal- 
ance.” From November another fi fa. issued (not as an alias), return- 
able to February, 1819, which was returned indorsed, “Nothing to be 
found”; from February another issued to May, which was returned in- 
dorsed as the last; from May to August another issued, which was re- 
turned with the following indorsements: “Levied on the land where 
Thomas Mills now lives, as the property of said Mills, though in dis- 
pute, 24 May, 1819. No sale on account of the land being in dispute.” 
From August a ven. ex. issued, which was returned to November, in- 
dorsed as follows: “The interest of Thomas Mills in the within land 
sold at the courthouse in Greenville, 5 November, 1819, and bought by 
Walter Hanrahan for $25”; a fi. fa. then issued, which was returned to 
February, 1820, “Nothing to be found.” 

The writ in this action against Sneed was returned to Spring 
(502) Term, 1820, when the defendant pleaded the general issue, with 
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leave to add; at Fall Term, 1824, the plea of the statute of limita- 
tions was added, amd at the same term the defendant made an affidavit 
for the continuance of the cause, because of the absence of Alexander 
Henderson, a witness, and stated in his affidavit as follows: “The ac- 
tion is founded on the guaranty of defendant, and by said witness de- 
fendant expects to prove laches on the part of the bank as to discharge 
him from his engagement.” 

Upon the foregoing statement the following questions were made: 

1. Whether, by the proceedings of the plaintiff in Pitt against the 
makers of the note, the defendant was discharged. 

2. The plaintiff’s counsel contended that the statement of the defend- 
ant in his affidavit was such an acknowledgment of a debt as to take 
the case out of the statute of limitations; and it was agreed between the 
parties that if the court should be of opinion with the defendant on 
these points, then the verdict which had been taken should be set aside 
and a nonsuit entered; if with the plaintiff on both points, then judg- 
ment to be entered upon the verdict. 

The presiding judge, holding that the affidavit contained nothing to 
be left to the jury as evidence of an acknowledgment of a subsisting 
debt, directed the verdict to be set aside and a nonsuit entered, where- 
upon plaintiff appealed. 


Gaston for appellant. 
Badger for appellee. 


(517) Haut, J. I think the acknowledgment in the affidavit relied 

upon by the plaintiffs to take their claim out of the operation of 
the statute of limitations is not sufficient for that purpose. The de- 
fendant states in his affidavit that the action is founded on his guaranty, 
but he makes no acknowledgment of a present subsisting debt. The cases 
that come the nearest to this are Bryan v. Horsemen, 4 East, 599, and 
a case in 16 East, 419. In these cases the defendants acknowledged a 
present subsisting debt, but relied solely on the statute of limitations 
as a bar to the payment of it. Although in this case the defendant relies 
upon the laches of plaintiffs in giving time to the Mills, he does not 
state that that was his only ground of defense; he might have had 
others independent of that, and independent also of the statute of limita- 
tions. As, in addition to this, he makes no acknowledgment of a debt, 
I think judgment should be entered for him. 


Henverson, J. I wish not to express an opinion upon what kind of 
an acknowledgment, accompanied with a refusal to pay, will take a 
case out of the statute of limitations; for, perhaps, I should do nothing 
more than add another decision to the many irreconcilable ones al- 
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ready made upon the subject. I will, therefore, confine myself strictly 
to the case upon the record. This acknowledgment, if it be one, is con- 
tained in an affidavit offered for the continuance of this cause. The 
affidavit, so far as it relates to the case, states that he, the defendant, 
is sued upon a guaranty of a note; that he expects to prove 
(518) by the absent witness laches or neglect on the part of the plain- 
tiff which discharges him from his guaranty. By law, or rather 
by the rules of the court, he was bound to show the materiality of the 
absent witness, otherwise he could not obtain a continuance. The 
statement was, therefore, made with that intent, and that intent only; 
it was not intended as a full disclosure of his case, or cannot be so 
understood by the jury, that is, of itself. It does not import it. For 
aught that appears, he might have other grounds or reasons to show 
that the debt was not an unsatisfied one. It is entirely unlike the case 
where, in conversation, a bar or reason is interposed why a person 
should not pay a demand, if that bar or reason should be found false 
or insufficient, as in the case of a discharge under a commission of 
bankruptcy, or the like. There it may with probability be inferred 
that the consideration is unsatisfied, for the bar was interposed for that 
purpose, and that alone, and if false or unfounded it fails in its de- 
signed effect. And the mode of making acknowledgment admitted of 
as wide a range as the defendant chose. I say, therefore, in such 
case, the statement being made with a view to show that the debt was 
not due, and with no other view, it is not a forced construction to say 
that all the reasons, or at least the most prominent ones, were intro- 
duced; and if they are unfounded, the unsatisfied consideration still 
subsists, and upon which the law raises a promise, notwithstanding an 
express refusal is made to pay the debt. But I beg to be understood as 
expressing no opinion even in such case; that is, in pointing out any rule 
where the debt is revived and where it is not; for I can readily imagine 
eases where I think it should be. All that I mean to say is that this 
ease is unlike them from the mode in which the acknowledgment is 
made. It is not (from this view of the case) necessary to say whether 
the action is founded on the old or new promise. The weight of au- 
thorities is much in favor of the old promise, and that the new 
(519) promise repels the bar of the statute; and although the principle 
may be the other way, as I rather think it is, the authorities 
are too old and too numerous to be gotten over. If one of two part- 
ners, after dissolution, promises to pay, the debt is revived as to the 
other, and in an action brought against him alone such promise may be 
relied on to repel the plea of the statute. This is conclusive, for he 
neither made the new promise nor was it made by one then authorized 
to bind or act for him. The action, if sustained, must be on the old 
promise. 282 
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I think, therefore, the cases which say if an executor sues on a promise 
made to the testator, and the statute of limitations is relied on, that he 
cannot give in evidence a promise or acknowledgment made to himself 
to take it out of the statute (for they say that is a departure), are 
wrong if the others are right. They should, therefore, be disregarded if 
the others are adhered to. 

By the Court. Affirmed. 


Cited: Eure v. Eure, 14 N. C., 214; Falls v, Sherrill, 19 N. C., 3738. 








(520) 
TAR RIVER NAVIGATION COMPANY v. NEAL. 


1. Where an act of the Legislature incorporating a navigation company au- 
thorizes, but does not require, the company to strike off the names of 
subscribers, delinquent by the nonpayment of the installments, and to sell 
their shares, this mode of proceeding is merely given as a cumulative 
remedy to facilitate the operations of the company, and does not pre- 
clude it from bringing suit for the installment due. 


2. Whenever it appears that a charter has been granted to certain individuals 
to act as a corporation, who are in the actual possession and enjoyment 
of the corporate rights granted, they shall be considered as rightfully 
in such possession and enjoyment, against wrongdoers and all others who 
have treated or acted with them in their corporate character; and even 
if it be shown that the charter was granted on a precedent condition, 
and persons are found in the quiet possession and enjoyment of the cor- 
porate rights, as against all but the sovereign, the precedent condition 
shall be taken as performed. 

3. Where by the charter commissioners are directed to ascertain the perform- 
ance of a condition precedent to incorporation, and they declare it to 
have been performed, though such declaration be not true, yet shall it be 
deemed true until the sovereign complains; the usurpation, if there be 
one, is upon his rights, and his acquiescence is evidence that all things 
have been rightfully performed. 


ProcreEpING commenced by warrant before a justice of the peace to 
recover from the defendant, as a corporator, the first installment de- 
clared by the president and directors of the company upon the shares 
standing in his name on the company books. By appeal the case was 
carried first to the county and then to the Superior Court, where it was 
tried at the last spring term before Norwood, J., at FranKuin. 

By the statement made up for this Court the case appeared to be 
this: By an act of the General Assembly passed on 1818 certain com- 
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missioners were appointed “for opening books to receive subscriptions to 
the amount of $75,000 for improving the navigation of Tar River.” 

The act directed that the commissioners, or a majority of them, 
(521) should prepare books for receiving the said subscriptions, and 

should open the same on or before 1 April, 1819, at such places 
and under the direction of such persons as they should designate for 
that purpose; the books to remain open until the first Monday in June, 
at which time they were to be returned to the commissioners in the 
town of Louisburg. The act then proceeded in these words: 

“And on the first Monday of June next there shall be a meeting of 
the subscribers in the town of Louisburg, and such meeting may be con- 
tinued from day to day until the business be finished. Jf it appear to 
the said commissioners, upon the return of the said books, that the sum 
of $30,000 has been subscribed, the said subscribers, their heirs and 
assigns, from the time of their said first meeting, shall be, and they are 
hereby declared to be, incorporated into a company by and under the 
name of “Tar River Navigation Company,’ and as such may sue and be 
sued, plead and be impleaded, defend and be defended, have perpetual 
succession and a common seal; and such of the said subscribers as shall 
be present at the said meeting, or a majority of them, are hereby em- 
powered and required to elect a president and five directors for conduct- 
ing the said undertaking and managing all the said company’s business 
and concerns.” 

The second section of this act revives and declares in force the pro- 
visions of an act passed in 1816, entitled “An act concerning the navi- 
gation of Tar River.” By section 4 of the act of 1816 it is enacted that 
certain sections of an act passed in 1812 for improving the navigation 
of Roanoke River, and among others section 4 of the said act, shall con- 
stitute part of the charter of the Tar River Nawigation Company. 

The section referred to in the act of 1812 provides that each sub- 
scriber shall pay, at the first general meeting of the stockholders, $10 
upon every share by him subscribed, and on failure his name may be 
struck off the books and his shares taken by others complying with 
this provision. The section then authorizes the president and directors, 
from time to time, to make and sign orders for money, and to direct 

at what times and in what proportions the subscribers shall pay 
(522) the sums by them subscribed: Provided, that not more than 

$33.3314 per share shall be required to be paid in any one year. 
The section then enacts that “If any of the subscribers, their heirs or 
assigns, shall fail to pay their proportions required within one month 
after the same is advertised, the president and directors may sell at auc- 
tion and convey to the purchasers the shares of the subscriber so failing, 
giving one month’s notice of the sale.” If such sale produce more than 
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the sum due, with interest and charges of sale, the surplus is directed 
to be paid to the former owner of the shares sold; and if the sale should 
not produce the full sum due, with interest and charges, it is enacted 
that “the president and directors may, in the name of the company, sue 
for and recover the balance by motion in any court of competent juris- 
diction, on ten days’ previous notice.” 

In May, 1618 (before the passage of the act of 1818 above men- 
tioned), a number of persons, and among them the present defendant, 
signed a paper-writing in these words: 

“We, whose names are hereunto subscribed, promise and oblige our- 
selves, our heirs, ete., to pay to John D. Hawkins the sum of $100 
for each share subscribed against our names severally, to the use of 
such persons as may be hereafter appointed president, directors, and 
company of the Tar River navigation, subject to such rules and payable 
by such installments as the charter for rendering navigable the said 
river may provide.” 

On this paper were subscribed shares to the amount of $32,000, and 
there was thereon an assignment by John D. Hawkins in the following 
words: 


I hereby indorse and assign this subscription list over to the com- 
missioners apointed by the Assembly of 1818 for the purpose of receiv- 
ing shares of stock for making Tar River navigable. 

1 March, 1819. Joun D. Hawxrns. 


On 1 April, 1819, the commissioners opened books for subscriptions 
pursuant to the act, and in one of the books so opened John D. Haw- 
kins subscribed the names of those who had signed the paper 
made payable to him and the amount of shares subscribed by (523) 
each, and annexed thereto the following memorandum, viz. : “The 
foregoing were transferred from an old list made payable to John D. 
Hawkins for the use of the Tar River Navigation Company.” And 
there appeared also subscribed in this book, in the handwriting of the 
parties themselves, shares to the amount $24,300, and among these 
subseribers was one of those who had signed the paper made payable 
to John D. Hawkins. To this subscription book was annexed the fol- 
lowing certificate, viz. : : 


We, the undersigned commissioners under the act of 1818, concerning 
the Tar River Navigation Company, in pursuance of the authority 
vested in us, opened the foregoing subscription and met in the town of 
Louisburg the first Monday of June, 1819, and from day to day ad- 
journed until the 16th June, when the said commissioners met. On 
making an estimate of the subscription made as aforesaid, and on other 
subseriptions the sum of $56,300 appeared to have been subscribed on the 

285 


a 














IN THE SUPREME COURT. [10 





NAVIGATION COMPANY ¥. NEAL. 





said first Monday in June, instant. Whereupon, according to the pro- 
visions of said act, the said compamy is declared to be incorporated 
accordingly. W. Moorz, 
Joun D. Hawxrns, 
Joun J. InGe, 
N. Parrerson, 
Commissioners. 


On the trial of the cause in the Superior Court the defendant ob- 
jected that there was no such corporation as the Tar River Navigation 
Company, and moved for a nonsuit, 

The plaintiffs then offered to prove that at the meeting of subscribers 
which took place on the first Monday of June, 1819, which was ad- 
journed from day to day until the 16th day of that month, the defend- 
ant, together with many others who had signed the paper-writing above 
mentioned, payable to John D. Hawkins, were personally present on 
the 16th, when the report of the commissioners above stated was read, 
and the question being put to the subscribers present whether they as- 
sented to the report, the defendant and all the other subscribers voted in 

the affirmative, and further, that the shares of the subscribers 
(524) then present amounted to more than $30,000, and that they at 

that time proceeded, pursuant to the act, to elect a president and 
directors, and that the defendant voted in said election. The presid- 
ing judge refused to admit this evidence. The plaintiffs then offered to 
prove that at the adjourned meeting on 16 June the shares of the sub- 
scribers who,had signed the commissioners’ books with their own hands, 
together with those who had signed Hawkins’ paper, and who were repre- 
sented by proxies then present, duly authorized, amounted to more 
than $30,000. This evidence also the judge rejected, and ordered a non- 
suit to be entered ; and thereupon the plaintiffs appealed to this Court. 


Badger for appellants. 
Gaston for appellee. 


Taytor, C. J. The authorities concur in establishing the position 
that when a corporation sues for a debt its existence must be proved on 
the general issue; and the question arising here is whether the evidence 

offered was sufficient for that purpose. The act of incorpora- 
(535) tion, and the declaration of the commissioners that the necessary 
sum had been subscribed, and the subsequent proceedings of elect- 
ing a president and directors, gave existence to the corporation; and 
although the commissioners should have been mistaken in their report 
as to the amount of the sum subscribed, yet having been entrusted by 
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the Legislature with the power of deciding on that fact, their acts can 
only be examined in a proceeding directly against the corporation to 
inquire into the validity of the charter. It might be sufficient for the 
purposes of the case to set aside the nonsuit on account of the rejection 
of this evidence; but as other topics have been discussed, upon which it 
may be desirable to the parties to have the opinion of the Court, as the 
means of preventing expense and litigation, I shall now proceed to 
notice them. 

It is said that no action or warrant can be brought for the payments 
declared by the company, because the law of 1812 has provided for 
striking off the names of the delinquent subscribers and the sale of their 
shares. But the terms of this act leave it discretionary with the com- 
pany whether they will do it or not. It is merely a cumulative remedy 
given by the act to facilitate the operations of the company; for it 
might happen that the shares should become wholly unsalable and un- 
productive when the exigencies of the company demanded an immediate 
supply of funds, which yet might be raised by suing the stockholders on 
the original contract. A similar provision has been inserted in the 
charters of other incorporated companies; and the general course of 
judicial exposition is that it gave the company an election either to sue 
or exact the forfeiture prescribed by the statute. 

The only other question I shall notice is whether it is competent for 
the defendant to deny the existence of the corporation; and considering 
the contract made by him, promising to pay for the shares to the 


use of the persons who might thereafter be appointed president, (536) | 


directors, and company, his presence at the meeting when the 
commissioners made their report, his assent thereto, and afterwards vot- 
ing for the president and directors: these are acts which, taken in con- 
nection with each other, do, in my opinion, estop him from disputing 
the regularity of inceptive steps tending to formation of the company. 
By entering into a contract with the plaintiffs in their corporate name, 
he thereby admits them to be duly constituted a body politic and cor- 
porate under such name; a rule which appears to be recognized in 2 Ld. 
Ray., 1532, and one certainly consistent with justice and the analogies 
of the law. I think there ought to be a new trial. 


Hart, J. To the act of 1818, ch. 979, the Tar River Navigation 
Company owes its existence. That act gave it its incipient form, and 
enabled it, by a transfer to it of certain powers, to become a corpora- 
tion. It declares, among other things, “that if it shall appear to the 
commissioners upon the return of the books that the sum of $30,000 has 
been subscribed, the said subscribers, their heirs and assigns, from the 
time of their first meeting, shall be, and they are hereby declared to be 


incorporated into a company, ete., and as such shall sue and be sued, and - 
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are empowered to elect a president and directors.” The case further 
states that at a regular meeting of the commissioners they reported that 
$56,000 were subscribed. That such report was received by the stock- 
holders (one of whom the defendant was), and by them approved; that 
they proceeded to elect, and did elect, a president and directors. The 
company being thus established in the manner pointed out by the act, 
the defendant ought not to be permitted to dispute its existence; and the 
less so as he in part, by his vote, had confirmed it. If the commis- 
sioners improperly exercised the powers conferred upon them by the act, 
they cannot be called to an account by the defendant in the present ac- 

tion; some other remedy must be resorted to. I, therefore, think 
(537) that the company is authorized to sue, and, as the judgment of 

nonsuit was pronounced under a different impression, that a new 
trial should be granted. 


Henperson, J. I do not go the whole length of the plaintiff’s counsel 
in saying that persons in possession of corporate rights or franchises 
shall be considered as rightfully corporators against all persons but the 
sovereign; but agree with them, with this qualification, that where it is 
shown that such corporation may by law exist, that is, where it is shown 
that a charter has been granted, those in possession, and actually in 
the exercise of those corporate rights, shall be considered as rightfully 
there, against wrongdoers, and all those who have treated or acted with 
them in their corporate character; and even where it is shown that such 
charter has been granted upon a precedent condition, and persons are 
found in the quiet possession and exercise of those corporate rights, as 
against all but the sovereign, the precedent condition shall be taken as 
performed. And much more will I consider the condition rightfully 
performed, where it is by the charter left to others to declare the fact 
of performance, and such persons make such declaration. The sover- 
eign alone has the right to complain, for if it is an surpation it is upon 
the rights of the sovereign, and his acquiescence is evidence that all 
things have been rightfully performed. I think, therefore, that the pre- 
siding judge erred in holding the plaintiff to strict proof of the perform- 
ance of the condition, and more so by not considering the declarations 
of the commissioners as evidence of that fact. Let the rule for a new 
trial be made absolute. 

So, Per roram Curiam, Judgment reversed. 


[Vide Turner u. Baines, 2 H. B1., 559, in which it was held that church war- 
dens de facto might maintain an action against former church wardens for 
money received by them for the use of the parish, though the validity of the 
election of the plaintiffs to the office was doubtful, and though they were not 
the immediate successors of the defendant. The Court held that, as against 
the defendant, it was sufficient that the plaintiffs had been “admitted, and 
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sworn into the office, and acted as church wardens.” As this seems to be a 
direct authority on one part of the foregoing case, and was not adverted to in 
the argument or the opinions of the judges, the Reporter takes the liberty of 
adding it to the case by way of note.] 


Cited: Turnpike Co. v. McCarson, 18 N. C., 309; Academy v. Lind- 
sey, 28 N. C., 479; R. R. v. Saunders, 48 N. C., 128; R. R. v, Thomp- 
son, 52 N. C., 389; Trustees v. Chambers, 56 N. C., 279; R. R. v. John- 
ston, 70 N. C., 350; Bass v, Navigation Co., 111 N. C., 449; Cotton 
Mills v. Burns, 114 N. C., 355; Boyd v. Reed, 120 N. C., 339. 








(538) 


FOSCUE, Executor, etc. v. FOSCUE.—From Carteret. 


Where slaves were given by deed to A B and C D, to them, their heirs and 
assigns forever, “immediately after the death of” the grantor, reserving 
the use and profits of the slaves to the grantor during his natural life, 
and after his death to the said A B and C D, it was held, that as there 
could not be a limitation of a remainder in a personal chattel upon a 
precedent estate for life by deed, that the deed operated nothing, but left 
the property in the donor as it was before. 


DetinvE to recover a negro slave Tom, and came on to be tried be- 
fore Badger, J., at Carteret, when a verdict was given for the plain- 
tiff, subject to the opinion of the court on a case stated and reserved ; 
and if the opinion of the court be for the plaintiff, then judgment to be 
rendered for him; if for the defendant, then the verdict to be set aside 
and a nonsuit entered. The case reserved is as follows: 

The negro slave belonged to Simon Foscue the elder, who died in 
possession of the said slave, having first made and published his last 
will and testament, of which he appointed the plaintiff executor. After 
testator’s death the plaintiff proved the will and took the negro into 
his possession ; afterwards, and before the bringing of this suit, the de- 
fendant obtained possession of the slave, claiming under a deed exe- 
cuted by the testator in his lifetime, and retained that possession up 
to the present time. The deed was in these words: 


THis INDENTURE, made this 20 April, 1809, between Simon (539) 
Foscue, Sr., of the county of Jones, North Carolina, of the one 
part, and Lewis Foscue and Sarah Foscue, son and daughter of said 
Simon, of the other part, witnesseth: That said Simon Foscue, for and 
in consideration of the natural love and affection which he has and 
beareth unto the said Lewis and Sarah Foscue, also for their better 
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maintenance and preferment, have given, granted, conveyed, and con- 
firmed unto the said Lewis and Sarah Foscue the lands and negroes 
hereinafter mentioned in manner and form following to wit: to Lewis 
Foscue two negroes, named Martin and Tom, also one-half of that 
tract of land whereon I now live on the upper part of said tract, re- 
serving to my wife Betsy Foseue her dower right during her life or 
widowhood; to Sarah Foscue, four negroes, named Nero, Charles, 
Peter, and Lucy, which said lands and negroes above mentioned the 
said Simon Foscue, Sr., doth hereby give, grant, alien, enfeoff, convey, 
and confirm unto the said Lewis and Sarah Foscue, to them, their heirs 
and assigns forever, immediately after the death of the said Simon 
Foscue, Sr., the said Simon reserving to himself the use and profits 
arising from the said land and negroes aforesaid for and during his 
natural life, and after my death unto the said Lewis and Sarah Foscue, 
to them, their heirs and assigns forever. 
In witness whereof, ete. Simon Foscueg, Sr. [t. s.| 


By the will this negro was bequeathed to one Stephen Foscue, who, 
before the action brought, released to the plaintiff all his interest under 
the bequest. Upon these facts the court below was of opinion that, as 
by the terms of the deed nothing was to vest in the defendant until the 
death of the donor, and as by the policy of the law there could not be 
a life estate in a personal chattel in one and a remainder limited 
thereon to another, therefore the deed operated nothing, but left the 
property in the donor as it was before. 

The defendant’s counsel then moved to arrest the judgment for a 
variance between the writ or leading process and the declaration, the 
writ being to take the body of the defendant to answer “Simon Foscue, 
executor of Simon Foscue, deceased,” and the declaration upon the plain- 

tiff’s own possession, in the usual form. The motion was over- 
(540) ruled and judgment rendered for the plaintiff, whereupon de- 
fendant appealed to this Court. 


Gaston for appellant. 
Badger for appellee. 


(544 Haw, J. This case, 1 think, falls within the principle on 
which Graham, v. Graham, 9 N. C., 322, was decided. 

From the words of the deed, the title of the property in question 
was not to vest in the donee until after the death of the donor; a life 
estate is reserved to the father; after his death a limitation of it is 
made to the son. It is cause of regret that a disposition of property 
so just and simple in itself cannot be sustained. 
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The Legislature by an act passed in 1823, have made provision for 
such cases. But, unfortunately, this deed is not included in it, hav- 
ing been executed anterior thereto. The opinion of the Court is that 
judgment must be entered for the plaintiff. 

Per Curiam, Affirmed. 


Cited: Sutton v. Hollowell, 13 N. C., 186; Morrow v. Williams, 14 
N. C., 264; West v. Ratledge, 15 N. C., 39; Hunt v. Davis, 20 N. C., 37; 
Newell v. Taylor, 56 N. C., 376. 








(545) 


WILLIAMS v. HUNTER.—From Burke. 


Case for unlawfully suing out an original attachment is to be considered in 
the same light with an action brought for suing out a writ where nothing 
is due; and to support the action plaintiff must show malice, and the 

_want of probable cause in the defendant. No action lies for irregularly 
suing out an attachment, but for suing it out for the purpose of oppression 
and wrong. R 


Case for unlawfully suing out am original attachment, before a jus- 
tice of the peace, tried by Paxton, J., at Burke. 

The evidence was that a few days before the plaintiff left the county 
he met with the defendant, to whom he was indebted, and told him that 
he was going to Montgomery County to endeavor to raise money to pay 
his debts; that he would return in July, and asked defendant what he 
would do with him; to which defendant replied that he would wait 
as long as any of the other creditors of plaintiff. The plaintiff left 
his family at their usual place of abode, and his brother, who lived with 
him, for the purpose of making a crop. Plaintiff spoke publicly of 
his design to go to Montgomery, and the purpose of his going, and left 
his home on the last Tuesday of March; he had appointed that day to 
meet and pay one of his creditors at Morganton, where the court was 
then sitting; he did not meet, and instead of pursuing the direct road 
to Montgomery, which led through Morganton, he turned off 2 miles 
above and went out of his way. Defendant came to court and heard of 
this circumstance, and was also informed by one Higgins that he, Hig- 
gins, had a conveyance for all plaintiff’s lands, and that it was the 
opinion of some plaintiff would never return; defendant was also in- 
formed that the plaintiff had declared he would pay him last, if he did 
at all. There was diversity of opinion in the neighborhood whether 
plaintiff would return. Defendant’s claim was due on 10 April, after 


291 





; q 
' 
| 








IN THE SUPREME COURT. [10 





WILLIAMS v. HUNTER. 





the plaintiff had gone, and on 11 April he sued out the writ of 
(546) attachment, went to the plaintiff’s house with the officer and 

levied it on a mare which was claimed by plaintiff’s brother, 
offering to wait provided his debt was secured. 

Plaintiff returned in June. Defendant’s counsel moved the court to 
instruct the jury that if they believed that the defendant sued out the 
attachment honestly, and that he had reasonable grounds to do so, plain- 
tiff ought not to recover. 

The court, Paxton, J., charged the jury that the suit by attachment 
was a particular remedy pointed out by statute; defendant was bound 
to know what the statute required and to see that he acted within its 
provisions, otherwise he acted illegally and was liable to the plaintiff 
in this action. Verdict for plaintiff; new trial refused; judgment, and 
appeal. ‘ 


Tayztor, C. J. IL cannot distinguish this case from an action for 
maliciously holding a party to bail, or suing out a writ when nothing is 
due, in which case the gist of the action is malice and the want of a 
probable cause; for, although the plaintiff in the first action should fail 
to recover, yet, unless it was brought with a view to oppress the defend- 
ant, and a knowledge’ that he had no sufficient cause of action, it will 
not give the original party a right to sue. The complaint here is that 
the plaintiff was not subject to the attachment law, not having recently 
removed ; but there is no pretense that he was not justly indebted to the 
defendant, and if the latter had reason to apprehend the loss of his debt. 
and believed that the plaintiff had so removed as to subject his prop- 
erty to attachment, he cannot be made liable in this action. It was 
for the jury to consider, under all the circumstances of the case, 
whether the defendant’s conduct was influenced by vexatious motives. 
The plaintiff, instead of meeting a creditor according to appointment, 

went out of his way to pursue his journey, a circumstance which 
(547) became known to the defendant soon after it occurred. He 

learned, also, that he had conveyed all his lands to one of his 
creditors, and that he had determined to pay him last, if he paid him 
at all. When to this is added the difference of opinion that prevailed 
in the neighborhood relative to the probability of his return, it might 
have been thought by the jury that the circumstances were strong enough 
{o overpower the presumption of fairness arising from the plaintiff’s as- 
sertion as to his intention, and the apparent publicity of his removal. 
They were at least worthy of consideration, and whatever just inference 
arose from them should have determined this controversy. It is not for 
irregularly suing out an attachment that this ‘action will lie, but for 
suing it out for the purpose of oppression and wrong. There should be 
a new trial. 
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Haut, J. I do not think that this case presents any facts which 
show that the attachment improperly issued. It appears that the plain- 
tiff was indebted to the defendant; that he said it was the last debt he 
would discharge, as the defendant had been informed. He was also 
informed that he had conveyed away all his lands; that he had evaded 
seeing one of his creditors and paying the debt he owed him on the day 
he was to start to Montgomery, as he had promised to do; that it was 
doubted by the neighborhood whether he would return; besides it does 
not appear that he went to Montgomery and was there when the attach- 
ment issued. From all these circumstances I cannot see wherein the 
defendant transcended the limits prescribed by the act which authorizes 
attachment to issue. That act directs that attachment may issue when 
the party praying it makes oatli that his debtor hath removed or is 
removing himself out of the county privately, or so absconds or con- 
ceals himself that the ordinary process of law cannot be served on such 
debtor. From the facts set forth the defendant might have be- 
lieved that the plaintiff had absconded, or so concealed himself (548) 
that the ordinary process of law could not be served upon him; 
and if he beliewed it, he was not amenable in the present action, al- 
though the facts were otherwise than he believed them to be. It is not 
only necessary, for instance, in the present case that the plaintiff should 
have been residing in the county of Montgomery openly and not ab- 
sconding from the process of law, but it is also necessary to prove that 
the defendant knew it. It must be taken that the party swore to the 
truth until it is proved that he knew the facts to be different from what 
he deposed to. I, therefore, think the rule for a new trial should be 
inade absolute. 


Henperson, J., concurring. 


Per Curtam. New trial. 


Cited: Davis v. Gulley, 19 N. C., 363; Burnett v. Nicholson, 79 
N. C., 550; Ely v. Davis, 111 N. C., 26; Mahoney v. Tyler, 136 N. C., 
43; R. R. v. Hardware Co., 1388 N. C., 178; Wright v. Harris, 160 N. C.. 


555. 








LINDSAY’S EXECUTORS v. ARMFIELD, Suerirr.—From Guilford. 


The law declares it to be a sheriff's duty to execute all process which comes 
to his hands with the utmost expedition, or as soon after it comes to his 
hands as the nature of the case will admit; where he takes no step from 
the 7th of October to the 1st of November, and assigns no reason for it, 
he is liable. 293 
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Tue plaintiffs declared in two counts against the defendant as sheriff 
of Guilford: First, for a false return on a fi. fa. issued at the instance 
of the plaintiffs against one Brown; second, for negligence in his office 
by failing to levy the execution within reasonable time; and it ap- 
peared on the trial below that the plaintiffs’ execution, tested third Mon- 
day in August, 1820, was issued 25 September, and was returned by the 
sheriff, who is the present defendant, indorsed “Came to hand 7 Octo- 
ber, 1820; no property to be found,” and signed by him. It further 

appeared that defendant or his deputy, while he had the plain- 
(549) tiffs’ execution in hie hands, went to Brown’s house on the first 

Monday in November for the purpose of levying the same, where 
he found a barn of corn containing 50 or 60 barrels within Brown’s 
inclosure. 

The defendant then proved by one Carman, a constable, that on 31 
October he had several executions in his hands at the instance of sundry 
plaintiffs, which on that day he levied on said corn and all the other 
property of Brown, but that he did not remove any part of the property, 
nor did he place it in the care of any person; that he advertised the 
property and sold it ten days afterwards. It appeared further that the 
executions spoken of by the constable were at the instance of different 
plaintiffs against the said Brown, the same being judgments regularly 
entered up and executions thereon regularly issued of date 30 October, 
1819, on the same papers with the warrants; and on the face of two 
of said executions, dated in 1819, was written this memorandum: “This 
execution aliased and renewed 30 October, 1820. David Thomas, J. P.”; 
and on the back of the others was indorsed “Aliased and revived 31 
October, 1820. David Thomas, J. P.,” and no other papers were in 
Carman’s hands. It appeared further that David Thomas was a justice 
of the peace. 

1. The judge below charged the jury that the executions under which 
the constable Carman made his levy were valid executions, and author- 
ized him to make the levy. ' 

2. That if Carman had levied his executions on the property of Brown 
before the sheriff or his deputy went to levy, that the sheriff had no 
right to levy the execution from court on said property. Though it 
bore teste prior to and was delivered to the sheriff before Carman had 
levied, yet it creatéd no lien against the constable’s levy. 

3. That if a constable levy an execution and leave the prop- 
(550) erty where he found it, and in the hands of the defendant, and 
be guilty at the same time of no delay in the sale, no other officer 

had a right to levy on said property. 

The counsel for the plaintiff then moved the court to instruct the jury 
that a sheriff is bound to use reasonable diligence to make the plain- 
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tiff’s money on an execution; and that if he failed to use that diligence’ 


and the debt was lost, the sheriff was liable; and that it be submitted 
to the jury whether the sheriff had used reasonable diligence in neglect- 
ing to levy the plaintiff’s execution on the property of Brown from the 
7th to 31st October; and the court refused so to charge them, but told 
the jury “that by the tenor of the fiert facias the sheriff had until the 
return term of the same to make the money, unless hastened by the 
plaintiff ; but if requested by the plaintiff the sheriff was bound to levy 
immediately, unless at that time employed in some prior official duties. 
But in this case it did not appear that the sheriff had been hastened by 
the plaintiffs to levy their execution, and it was submitted to the jury 
if the sheriff had used due diligence. 

Under these instructions the jury found a verdict for defendant, and 
a motion for a new trial being overruled and judgment rendered against 
the plaintiffs, they appealed to this Court. 


W. H. Haywood, Jr., for appellant. 


Hatt, J. The plaintiff’s execution was a lien upon Brown’s (553) 
property, and when on 7 October it came into the defendant’s 
hands there were not until the last of that month any other conflicting 
executions. No reason is assigned why that execution was not levied 
upon Brown’s property during that time. The law declares it to be the 
duty of the sheriff to execute all process which comes to his hands with 
the utmost expedition, or as soon after it comes into his hands as the 
nature of the case will admit. Bac. Abr., Sheriff, N. Dalt. Sh., 109. 
But it is further stated on belief of the defendant that although execu- 
tions came into the hand of the constable Carman on the last of Octo- 
ber, those executions were levied upon Brown’s property, but that he did 
not remove any part of it, or place it in the care of any person; that he 
advertised and sold it ten days afterwards; that during that time, on 4 
November, the defendant went to Brown’s house where the property was 
on which the constable had levied, and that he failed at that time to 
levy upon it. In this I think he was again guilty of neglect, 
for I cannot hesitate in believing that the property was subject (554) 
to the plaintiff’s execution, for it had the first lien upon it, which 
could not be divested by a mere levy of the constable; so that the de- 
fendant had between thirty and forty days from the time the execution 
first came to his hands to execute it. I give no opinion in a case where 
an execution issues to a sheriff and is a lien on property, and a con- 
stable under an execution of junior date seizes and sells the property 
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before the sheriff had it in his power to levy upon and seize it. I think, 
in this case, the defendant made a false return, and that he was also 
guilty of neglect in not satisfying the plaintiff’s execution out of 
Brown’s property. : 


Henperson, J. In this case | wish not to express an opinion upon 
the priority or preferable right to satisfaction of the executions; but if a 
posterior execution could, by being levied by another officer, as by a 
constable or a United States marshal, gain a preference over one in the 
sheriff’s hands, I think that the possibility of such preference being 
gained should quicken the exertions of the sheriff even beyond what the 
common law required; for by that law there was no such danger, there 
being but one person in the county (the sheriff) to execute process; 
and where there are two persons in one county: exercising the office of 
sheriff, as in Middlesex, they both form but one officer; the act of the 
one is the act of both, and both must be sued. And the law guards the 
right of the plaintiff against voluntary alienations of the debtor. The 
sheriff should, therefore, proceed with all convenient speed to levy the 
execution in his possession.’ His omitting to do so from 7 October to 1 
November, and more particularly on one so shortly thereafter return- 
able, to wit, on the third Monday of November, was a neglect which 
rendered him liable; and this would be neglect, 1 think, independent of 

the possibility of the property being taken by posterior execu- 
(555) tions, and if no such risk existed, that is, that posterior execu- 

tions could not gain the preference, then his return of nuljg bona 
was false, for there was property in the defendant’s possession and 
liable to the plaintiff’s execution when the sheriff went to the house of 
the defendant. As to the plaintiff hastening the sheriff by a request 
to proceed immediately, he seeks not to recover for want of extraordi- 
nary exertions, but for the want of those exertions which the nature of 
his office required by barely having the execution put into his hands. 
If the plaintiff had sought to have recovered for any loss sustained by 
want of extraordinary exertions which the peculiar circumstances of the 
case might have required, then those circumstances should have been 
communicated to the sheriff with a request to proceed immediately in 
the execution of the process. So that, take it either way, that the con- 
stable’s executions had gained the preference, or that they had not, I 
think the sheriff was guilty of neglect, and is therefore liable. This 
opinion is founded on the facts declared on the record. It is not in- 
tended to preclude the sheriff from showing facts or circumstances why 
he did not go sooner to the debtor’s house, or any other fact amounting 
to a justification. I simply mean to say that, omitting 7 October to 
1 November to make an attempt to levy an execution, returnable on 
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the third Monday of November, unaccounted for, is in law neglect, and 
that the person who has sustained a damage thereby may recover. I, 
therefore, concur in the opinion of my brother Hatt that a new trial 


should be granted. 
The Cuter Justice concurring, also, 
Per Curiam. New trial. 


Cited: Denson v. Sledge, 13 N. C., 140; Kincaid v. Smyth, 35 N. C., 
497; Morgan v. Horne, 44 N. C., 26. 








(556) 
JOHNSON, ADMINISTRATRIX OF JOHNSON, v. JOHNSON. 


1. The consideration which is necessary to support a promise on which an 
action may be brought must yield a benefit to the party promising, or be 
attended with trouble or prejudice to the other party. 


2. Where, therefore, one by advice honestly given induces another to pur- 
chase a tract of land, and the purchase being an unfortunate one, the 
party advising declares that, as he was the cause of the purchase, he will 
forgive the purchaser a debt due from him, such declaration or promise 
creates no moral or legal obligation. 


Assumpsit, brought upon the defendant’s promissory note made pay- 
able to the intestate of the plaintiff in his lifetime, and was tried be- 
fore Norwood, J., at WARREN. 

On trial the question was whether the defendant (who is a son of the 
intestate) had been discharged from the payment of the money due on 
the note. For the purpose of showing this, the defendant offered evi- 
dence that the intestate, just before his death, said (to a witness whom 
he called upon to take notice of his declaration) that the defendant 
should never pay any part of the amount of the note, for he was an in- 
dustrious man and would take care of what he had. This evidence was 
objected to by the plaintiff’s counsel, but received by the court. The 
defendant further gave in evidence that the intestate, in his lifetime, 
said that he had induced the defendant to purchase the tract of land, 
to pay for which the money secured by the note was loaned, by which 
purchase he had embarrassed himself; that he had received of the de- 
fendant some pork, flour, and beef; that the defendant had rendered 
him many valuable services; that he had brought the defendant’s negro 
blacksmith to Warrenton against the wishes of defendant, where he 
died; and that, therefore, the defendant should not pay any part of the 
money. It appeared in evidence that the note was found among 
the intestate’s papers after his death, with several credits for (557) 


interest and part of the principal indorsed. 
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The presiding judge instructed the jury that a mere declaration by the 
intestate that the defendant should not pay the money due on the note, 
unless accompanied with the destruction of the note, would not dis- 
charge the defendant; but if they found the facts to be that the intes- 
tate had induced the defendant to purchase the land mentioned and 
thereby involved him; that the intestate had received the money, flour, 
pork, and beef of the defendant, and the defendant had rendered to him 
valuable services, and that he had brought the defendant’s blacksmith 
to town against his wishes, where he died; and that the intestate, in con- 
sideration thereof, declared that the defendant should not pay the said 
money, the defendant would thereby be discharged from the payment. 

Under these instructions the jury found a verdict for the defendant. 
A motion was made for a new trial on the ground that improper evi- 
dence had been received, and also that the jury had been misdirected; 
and the motion being denied and judgment given for the defendant, the 
plaintiff appealed to this Court. 


Haywood for plaintiff. 
Badger contra. 


Taytor, C. J. It is very evident that the testator’s having said that 
the defendant should never pay any part of the note was not obligatory 
on him, unless it was founded on a consideration yielding a benefit to 
him, or attended with trouble or prejudice to the defendant. The mo- 
tives inducing him to make this declaration are of different characters, 
and should have been discriminated to the jury according to their legal 
operation. The testator’s having induced the defendant to purchase the 
land by which he became involved does not form a valid consideration ; 

for understanding it as proceeding from advice honestly given, 
(558) although the event might have been unfortunate, he thereby in- 

curred no moral obligation, and such a promise could not be- 
come legally obligatory on him. Hts having brought the defendant’s 
blacksmith to Warrenton against the wishes of his master is subject to 
the same construction, for the testator must be understood, from the 
statement of the evidence, to have acted according to the best of his 
judgment for the defendant’s interest, and as it does not appear that 
it was done against the consent of his owner, the accident of the negro’s 
death could not make the testator liable either in law or conscience. The 
promise not to require payment of the note, so far as it was founded on 
these two considerations, was perfectly gratuitous and could only be 
enforced by applying to the feelings and bounty of the testator, but 
could in no view be made the subject of an action. But he further 
acknowledged that the defendant had rendered him many valuable ser- 
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vices and had delivered him various articles of produce. These would 
form the proper subject of a set-off, could their amount be ascertained. 
May not the credit on the note have been in part for them? That these 
alone did not, in the testator’s opinion, amount to a full payment of the 
note seems certain from his adding the other motives to them. The 
true inquiry for the jury to have made was whether the note had been 
paid off in the whole or in part, or whether the testator had promised 
that he would not require payment on such considerations as were valid 
in law. The fact was plainly a question of fact; and on the latter the 
jury should have been instructed that all the considerations were insuffi- 
cient, except the produce delivered and thé services performed. 

In this opinion the other _— concurred. 

Per Curiam. New trial. 


Cited: Hatchell v. Odom, 19 N. C., 308; Little v. McCarter, 89 
N. C., 237. 





MORGAN v. BRADLEY. 


Where A. turned cattle into the woods, and B., thinking one of them his, took 
possession of it, after which A., ignorant of B.’s possession, sold it to C., 
who was also ignorant of it, it was Held, that C. might, in his own name, 
sue B., as the possession which he had at the time of the sale could not 
be deemed adverse. 


Trover for a steer. At the trial before Paxton, J., at Rurnerrorp, 
there was contradictory testimony as to title. It appeared, however, 
that the plaintiff purchased the steer in December, 1821, of his brother 
Elijah, who had turned it out to graze in the fall preceding. It further 
appeared, also, that the defendant was in possession of the steer, claim- 
ing him as his own, and had been for some time before the sale. De- 
mand and refusal to deliver up the steer were proved by the plaintiff, 
the defendant at the time contending that the property of the steer was 
in him. And upon these facts the defendant, by his counsel, moved 
for a nonsuit upon the ground that the plaintiff could not sue in his 
own name by reason of the adverse possession of defendant at the time 
of his purchase, which motion was overruled, and the jury having found 
a verdict for the plaintiff, the defendant obtained a rule for a new trial 
upon the same grounds, which being discharged, there was judgment 
against him, and he appealed to this Court. 


Hatt, J. The reason urged for a new trial in this case is that the 
court refused to nonsuit the plaintiff because, when he purchased the 
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steer in dispute, he purchased a chose in action, and could not bring 
the action in his own name. The facts are that Elijah Morgan was 
the owner of the steer, and had turned him out with other cattle in the 
woods. In this situation (as he and the plaintiff supposed him to be) 
he sold him to the plaintiff, but it afterwards appeared that the 
(560) defendant, before the sale, had by mistake taken up the steer 
with his other cattle, supposing him to be one of his own rais- 
ing. It is argued that this mistake divested the owner of his possession, 
so that he could only sell a chose in action. At the time of the sale there 
was no adverse possession by the defendant, as there afterwards was 
when the plaintiff made a demand for the steer. There was nothing 
of champerty or maintenance in the case; the seller and owner were 
both ignorant that the defendant had taken the steer into his inclosure. 
[ think, from all the circumstances of the case, that the rule for a new 
trial should be discharged. Nichols v. Bunting, ante, 86. 
Per Curtam. No error. 


Cited: Stedman v. Riddick, 11 N. C., 








SMITH, Executor or SMITH, v. HARGRAVE.—From Davidson. 


Where A. conveyed a slave to B., and on the same day B. by writing declared 
that he “put the said slave into the possession of A., and did give and 
grant the services of the said slave to A. during her natural life, free 
from any charge or claim for such services during her natural life,” it was 
Held, that this did not operate to convey the title to the negro to A., but 
parted with the possession only, without compensation for his services. 


Detinve for negro slave Tom. The plaintiff claimed title to the 
said slave under a deed of gift made to his testator by Mary Buckhart 
on 11 May, 1816, duly proved and registered. 

The defendant pleaded the general issue, and rested his defense upon 
a deed executed by plaintiff’s testator to Mary Buckhart on the same 

day, 11 May, 1816, which deed is in the following words, viz. : 
(561) I, Peter W. Smith, in consequence of a deed of gift made to 

me 11 May, 1816, by Mary Buckhart, for a negro boy slave 
named Tom, do hereby put the said negro boy named Tom into the 
possession of the said Mary Buckhart, and give and grant the services 
of the said negro boy named Tom to the said Mary Buckhart during 
her natural life, free from any charge, claim or demand for his services 
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during the term of the natural life of the said Mary Buckhart, her 
natural life. In witness whereof I have hereunto set my hand and seal 
this 11 May, 1816. Peter W. Smiru. [t. s.] 


This deed was proved on 18 October, 1824, and thereupon registered. 

On the trial below it- appeared in evidence that on 11 May, 1816, 
when the deeds were executed, Mary Buckhart made a formal delivery 
of the slave Tom to Peter W. Smith at the same time that she delivered 
the deed of gift, and that immediately thereafter Peter W. Smith de- 
livered to her the slave Tom. Mary Buckhart has since died, and the 
defendant claimed under her will. 

The jury found a verdict for the plaintiff, subject to the opinion of 
the court upon the question whether the deed made by Smith to Buck- 
hart vested in her the absolute estate in the slave Tom. The court, 
holding that it did, gave judgment for the defendant, and the plaintiff 
appealed to this Court. 


J. Martin for appellant. 
Ruffin contra. 


Haut, J. The operative words in the deed from the plaintiff’s (562) 
intestate to Mary Buckhart are very different from those which 
are generally used in conveying title to property of this description. 
They are that he puts the said negro boy named Tom into the posses- 
sion of the said Mary, and gives and grants the services of the said 
negro boy to the said Mary during her life, clear of any demand for his 
services during the time of the natural life of the said Mary. 
Nothing is said respecting the title of the said negro, and I (563) 
think the grantor intended to part with the possession only of 
said negro, and exempt Mary Buckhart from all accountability for the 
services of said negro during her life; and if it were allowable to look 
into the other facts set forth in this case this opinion would appear to 
me more strongly fortified, for it appears that Mary Buckhart, who 
was the owner of this slave, had conveyed her title to plaintiff’s testa- 
tor on the same day that the conveyance was made to her as before ex- 
pressed. Now, it is not likely that she would have made that convey- 
ance if she had intended that the same interests should be reconveyed to 
her on the same day. I think that judgment should be entered for the 
plaintiff. 

The rest of the Court concurring in this opinion, 

Per CurtraM. Reversed. 


Cited: Smith v. Davis, 30 N. C., 510. 
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HELME v. RANSOM SANDERS, ApbMINiISTRATOR oF JOHN SANDERS, 
WHO WAS Executor oF ELLICK SANDERS. 


It is the duty of an executor here to take out letters testamentary in another 
State for the purpose of suing for a debt due there, if the interest of the 
estate which he represents requires it; and in determining this latter 
point the magnitude of the debt, the distance and probable expense, are 
to be considered. An omission to do it, when necessary, amounts to a 
devastavit. 


Dest upon a judgment quando, suggesting a devastavit in John San- 
ders as the executor of Ellick Sanders, tried before Daniel, J., at Joun- 
ston. The suit was originally brought against John Sanders, and after 
his death the present defendant, his administrator, was brought in by 
set, fa. 

On the trial the plaintiff produced in evidence a judgment 

(564) quando acciderint in Johnston County court, May Term, 1817, 

in favor of the present plaintiff, against John Sanders as execu- 

tor of Ellick Sanders for $127.31. To prove a devastavit he then offered 

the inventory returned by John Sanders as executor at November Term, 

1815, wherein he made a list of several promissory notes due _ Ellick 

Sanders, as being in his hands, and among them the note of one Davis, 

due in 1811, on which there remained due 77/. 10s., and at the bottom 

of the inventory were these words: “The above notes are considered 
desperate, and I will only be charged with them if collected.” 

Plaintiff then proved that Davis was solvent, and it also appeared 
that he resided in Columbia, South Carolina, and had there resided 
some time before the death of Ellick Sanders. It was also in evidence 
that John Sanders had twice sent the note to South Carolina and re- 
quested payment of it from Davis, who refused, assigning as a reason 
the want of money. 

Defendant offered in evidence judgments quando, obtained by different 
plaintiffs against John Sanders as executor of Ellick Sanders, at August 
sessions, 1816, of Johnston County court, to the amount of $1,000 and 
upwards; none of which, however, had been paid, nor had any process 
been sued out on them by the plaintiffs therein. 

For the plaintiff it was contended that the executor of Ellick Sanders 
had been guilty of a devastavit so as to charge him in this action by 
not suing for and recovering the amount of the note of Davis. On this 
point the court charged that an executor, qualified to a will in this 
State, is not bound, nor can he bring suit for money due his testator 
beyond its limits and jurisdiction, and further, that an executor named 
in a will, by proving the same here and taking out letters testamentary 
creates thereby no Jegal obligation on himself to take out letters 
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testamentary in another State, so as to recover by suit money (565) 
due his testator in that State, though he may do so, and he may 
receive the money without suit, and give a discharge of the debt, when it 
will become assets with which he is chargeable. 

The plaintiff submitted to a nonsuit and, a new trial having been 
refused, appealed. 


Haywood for plaintiff. 
Devereaux contra. 


Haut, J. I think an executor ought to use the same diligénce in col- 
lecting the debts of his testator as he would use in collecting his own, 
provided he is a man commonly careful and diligent in the management 
of his own affairs, and this without regard to the consideration whether 
the debtor lives in one State or another. All the personal estate of the 
testator, wherever it is, belongs to the executor. 6 Co., 47. And he 
ought to use ordinary diligence to collect it. 2 Brown, 186, Bac. Ab., 
Executor, B. 2. Perhaps to collect a small debt in a distant State would 
cost more than the amount of the debt; but every case must depend upon 
its own circumstances. Procuring letters testamentary in another State 
is not of itself a decisive objection. As the jury were otherwise in- 
formed, I think there should be a new trial. 

Another objection is made in this Court, and that is to the action 
being revived against the administrator of John Sanders. Arnold v. 
Lanier, 4 N. C., 143, decides this case. That was an action of deceit, 
brought against an executor for the deceit of the testator in selling an 
unsound slave. Judge Seawell delivered the opinion of the Court as 
follows: The act of 1799 declares that no action of detinue or trover, 
or action of trespass, where property, either personal or real, is in con- 
test, and such action of trespass is not merely vindictive, shall abate by 
the death of either party. This is an action of trespass, though not 
vi et armis, and the passions and feelings have no concern; it is 
in fact to recover for an act done by the defendant’s testator, (566) 
whereby he has been made richer and the present plaintiff poorer ; 
wherefore, we are all of opinion that the plaintiff is entitled to judgment. 
The same remark is applicable to the present case. I, therefore, think 
this objection not a good one. 


Henperson, J. The law of the domicil of the owner governs the 
transfer and tranmission ab intestato of goods. A will, therefore, made 
according to the forms of that domicil passes such property wheresoever 
it may be situated; and if proven in the courts of that country, when 
offered in evidence in a foreign country, proof is not gone into of the 
execution of the will, but only of the probate. Such foreign probate, 
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therefore, authorizes the executor to receive debts, take into his posses- 
sion the property of his testator, and to do all acts appertaining to his 
office, except sustaining the character of an executor when he is the reus 
actor or plaintiff in a cause in court; this character he cannot sustain 
here, not for want of right, but for want of such. documentary evidence 
of the right that the court can see upon an inspection (for the court 
does not, at that stage of the business, go into proof) that he is executor; 
he cannot, therefore, make profert of his letters testamentary, obtained 
in a foreign country, for want of authentic documentary evidence which 
our courts can recognize without proof. He must, therefore, obtain let- 
ters testamentary here. But this is not obtained by proving the will 
here de novo, for in that case it would be making our law, and not the 
law of the place where he had his domicil, the rule of decision. Our 
court of probate goes into evidence as to the fact of the foreign probate 
only, and, if satisfied of that fact, issues letters testamentary; that is, 
gives documentary evidence which our courts recognize as genuine. The 
taking out letters here is nothing more than obtaining the proof 
(567) necessary for the executor to sustain his real character in our 
courts, owing to our forms. If, therefore, the interests of the 
testator require it, the executor is bound to do it. It is a devastavit to 
omit it if thereby the estate sustains a loss. The magnitude of the debts 
to be sued for, the distance, the expense, are to be taken into considera- 
tion in ascertaining whether the interest of the estate requires it. But 
when the probate has been made in a sister State we think that the 
Constitution of the United States, and the law of the United States 
thereupon, gives to the probate, when authenticated according to the 
law of the United States, such an authentic form as that our courts will 
recognize the probate without proof, and that such probate may be 
proffered to the court to sustain the character of an executor. So that, 
take it either way, the executor has been guilty of a devastavit in not 
attempting to collect the debt due in South Carolina, and, therefore, 
there should be a new trial. In saying that goods are regulated in their 
transfer and transmission ab intestato by the ler loci, we do not include 
such property as owes its origin to the peculiar laws of any particular 
country, such as stock in bank and other corporate bodies. Such prop- 
erty is a creature of the law, and may be regulated by the will of the 
Legislature of that country which gives such property existence. 
Per Curtam. Reversed. : 
Cited: Governor v. Williams, 25 N. C., 154; Hyman v. Gaskins, 
27 N. C., 271, 275; Lancaster v. McBryde, ib., 423; Williams v. Wil- 
liams, 79 N. C., 420; Grant v. Reese, 94 N. C., 730; Moody v. Johnson, 
112 N. C., 802; Hall v. R. R., 146 N. C., 346. 
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(568) 
ANDERSON v. HAWKINS. 


1. For many purposes bank notes are to be considered as money; they are so 
considered in an action for money had and received where the plaintiff 
had received a counterfeit bank note in exchange for genuine bank notes. 

2. A payment in a counterfeit bank note is a nullity, and plaintiff may recover 
back the amount. 

3. An indorsement on a bank bill of itself signifies nothing in the way of 
contract. 


Action for money had and received, tried by Norwood, J., at War- 
rEN. The plaintiff alleged that he had exchanged $100 in notes of the 
banks of this State for a note of $100 of the Bank of Pennsylvania, and 
that the note so received by him was a counterfeit; and he gave evi- 
dence that he, by his agent, received the note of the defendant. The 
note had indorsed on it the name D. Matthews. The plaintiff’s agent 
swore that at the time of the exchange defendant said that, being unac- 
quainted with the notes of that bank, he had refused to receive it from 
Matthews without his indorsement; but on being asked by the agent if 
he, defendant, would also indorse it, he refused to do so. The agent also 
swore that he did not exchange for the note on account of the indorse- 
ment of Matthews thereon. The note was sent to the north, and soon 
returned as a counterfeit. Within a few weeks afterwards the agent 
had two conversations with the defendant, in which he informed him 
that the note was counterfeit and requested him to take it back; the 
note was proved not to be genuine. This was the plaintiff’s case. 

The defendant offered evidence to show that at the time of the ex- 
change he told the agent that he must take the note on his own risk, for 
that he, defendant, did not know whether it was good or bad; and also 
proved that, some time after the plaintiff had demanded of him the 
amount of the note, D. Matthews had been applied to for payment 
of it by the plaintiff, and refused. (569) 

The court instructed the jury that if a bank note was indorsed 
it was to be presumed that it was received both on the credit of the bank 
and of the indorsement; and added that it seemed to be admitted that 
Matthews had indorsed the note. 

The jury found a verdict for the defendant, and the case stood before 
this Court on a rule to show cause why a new trial should not be 
granted. 


Badger in support of the rule. 


Seawell contra. 
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Taytor, C.J. This is an action for money had and received, in which 
the first question to be decided is whether the bank bills paid by the 
plaintiff are to be considered as money. It is certain that the spirit 
of modern decisions is to consider securities which are the current repre- 
sentation of money as money for all civil purposes; for in Barclay v. 
Gooch, 2 Esp., 571, where the person to whom the plaintiff had become 
surety for the defendant had consented to take the plaintiff’s promissory 
note in payment as money, the taker was allowed to recover against his 
principal in an action for money paid. It was afterwards held that a 
bond and warrant of attorney given by the plaintiff could not be consid- 
ered as money; but the Court do not deny the propriety of the decision 
in Barclay v. Gooch, but distinguish between a bond (not then negotia- 
ble) and other securities which are so. 3 East, 172. In Longchamp v. 
Renney it was held that an action for money had and received lay 
against a person who had received a masquerade ticket from the plain- 
tiff, who had been instructed to sell it, and who had paid the owner for 
it under the threat of arrest; for as the defendant did not produce the 
ticket, it was a fair presumption that he had sold it. 1 Doug., 138. The 
case of Israel v. Doyles went to the length of deciding that the action 

for money had and received would lie on an accepted order which 
(570) the acceptor refused to pay. 1 H. BI., 239. But this was prob- 

ably extending the doctrine too far, and might not again be sanc- 
tioned. 5 East, 172. It seems, however, to be clearly settled, in re- 
spect to bank notes, that they shall be considered as cash in the ordinary 
dealings of men unless they show by their contract that they do not so 
treat them. On this subject the language of Lord Mansfield is peculiarly 
strong. He says that bank notes do not resemble and ought not to be 
compared to goods, securities, or documents for debt; that they are not 
esteemed as such, but are treated as money, as cash in the ordinary 
transactions of business by the general consent of mankind, which gives 
them the credit and currency of money to all intents and purposes. 
They are as much money as guineas themselves are, or any other current 
coin that is used in common payments as money or cash; they pass by 
a will which bequeaths all the testator’s money or cash, and are never 
considered as securities for money, but as money itself. On payment 
of them, whenever a receipt is required, the receipt is always given as 
for money, not as for securities or notes. Miller v. Race, 1 Burr., 455. 
In pursuance of the same principle, bank notes form a good considera- 
tion for an annuity, though the act requires a consideration of money ; 
and that if a tender is made in bank notes, and no objection is made on 
that account, the courts have constantly considered such a tender as 
good. 3 Term, 554. In the recent case of Pickard v. Bankes an action 
for money had and received was held to lie against a stakeholder who 
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had received country bank notes as money, and paid them over wrong- 
fully to the original staker after he had lost the wager, the Court clearly 
deciding that if the defendant received them as money, and ail parties 
agreed to treat them as such at the time, he shall not now turn round 
and say they were only paper and not money; as against him it is so 
much money received by him. 13 East, 20. From these cases I 
collect that the law is now settled that for the purpose of this (571) 
action bank notes are to be considered as money; and the policy 

of such a rule is infinitely more applicable in this State than in the 
country where it has been established; for it may be said that it forms 
here almost exclusively the only circulating medium. 

In considering the other question, whether the case was properly sub- 
mitted to the jury, it is not to be controverted, since Hargrove v. Dusen- 
bury, 9 N. C., 326, that a payment in a counterfeit bank bill is a nullity, 
and that the person receiving it may recover the amount. This being 
the general rule, it is incumbent on the defendant to show that the 
parties have, by an express contract, restrained its operation in this 
particular case, and that the plaintiff agreed to discharge the defendant 
from the risk. There was evidence in the case applicable to this in- 
quiry, and it is precisely the one that the jury should have been in- 
structed to make. If the jury, omitting this line of investigation, dis- 
charged the defendant because they adopted the presumption stated by 
the court, that a person receiving a bank bill that was indorsed took it 
on the credit of the bank and the indorsement, they did so, in my opin- 
ion, On improper grounds. An indorsement upon a bank bill does not 
necessarily imply a guarantee of the bill, for it may be made, and gen- 
erally is made, for various purposes unconnected with the paper’s re- 
sponsibility. It is most frequently made to be able to identify the note 
in ease it is lost or stolen, and it is sometimes made by the receiver in 
the name of the person who passed to him a suspicious note, that he 
might be enabled to trace it if it should turn out to be a counterfeit. In 
truth, if ever intended as a guarantee, it is done under very peculiar 
cireumstamees, and such as may be and ought to be proved to take it out 
of the general rule; for this I take to be law, that an indorsement 
on a bank note of itself signifies nothing in the way of contract. (572) 
I think it very probable that the jury were diverted from the 
proper inquiry by the abstract proposition stated to them by the court, 
and that, instead of considering whether the plaintiff had taken the note 
upon his own risk, they hastened to the conclusion that he had taken it 
upon the responsibility of the indorser. Upon the merits of the case, 
as they may be evolved by the testimony, I do not presume to give any 
opinion. But I decidedly think that the case has not been laid before 
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the jury in such a way as to enable them to decide the question really in 
controversy. On that account I am in favor of a new trial. 


Hatx and Henperson, JJ., being of this opinion, also, 


PER TOTAM CURIAM. New trial. 


Cited: 8. c., 12 N. C., 445; 8S. v. Corpening, 32 N. C., 60; Page v. 
Einstein, 52 N. C., 149. 








! BAIN v. HUNT.—From Cabarrus. 
Assumpsit will not lie on a judgment rendered by a justice of the peace. 


Witson, at a former term, read an affidavit made by the defendant, 
setting forth that a verdict had been rendered against him, and that he 
had intended to move for a new trial, but was prevented by the following 
facts: Court adjourned on Friday of the term to meet on the morning 
of the next day at the hour of 8, but the judge left the county on Satur- 
day morning at 6 for his next court, and consequently defendant could 
not move for a new trial. On this affidavit a certiorari was moved for. 


Per Curtam. Let a certiorari issue as prayed for. And now, on the 
return of the writ at this term. , 
The proceedings in this case appeared to have been very irregular. 
It seemed to have commenced in Cabarrus County court by a writ in 
case, and afterwards to have been amended by changing the writ 
(573) to debt; a verdict was returned for defendant in the county court 
and the plaintiff appealed to the Superior Court, where the 
declaration was in case, and the jury found that the defendant did as- 
sume, and assessed plaintiff’s damages to six dollars and a half-cent and 
costs. Plaintiff then made an affidavit that when suit was commenced 
his demand was just for more than $60, as it was also when the suit was 
tried, but that he had failed to establish it from the unexpected pro- 
duction of a witness whom he could have discredited; and judgment was 
rendered pursuant to the finding, whereupon there was an appeal to this 
Court. The declaration was for work and labor done, and for a judg- 
ment for $14 obtained before a justice of the peace. 


J. Martin for the plaintiff. 
Taytor, C. J. The judgment which is declared on in this case is 


compared to a foreign judgment on which assumpsit will lie; but, if 
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this position be correct, it follows that it is only prima facie evidence 
of the debt, and that upon the general issue of non assumpsit it is com- 
petent to the defendant to impeach the justice of the judgment by show- 
ing it to have been irregularly or unduly obtained, for in this action 
anything may be given in evidence that shows that nothing is due. 
Bull. N. P., 152. But I think it may be collected from the acts 

on this subject that the Legislature meant to give judgments ren- (574) 
dered by the magistrate a conclusive effect between the parties as 

to the subject-matter of them, until reversed or set aside, to prevent the 
merits of them from being overhauled in an original suit; if they were 
not already recorded in the strict technical meaning of the term, to give 
them as much force as judgments rendered in any court of the State. I 
derive this inference, in the first place from the language of Laws 1802. 
ch. 609, which provides that when judgment shall be had, and execution 
not issued within twelve months thereafter, it shall be lawful to sue for 
and recover the same by warrant before a justice of the peace, and that 
the former judgment shall be evidence of the debt, subject to such de- 
ductions as the defendant may make appear on trial to have been paid 
in full or in part of said former judgment. By making it evidence of 
the debt must be understood conclusive evidence, especially where it is 
further prescribed that the effect of such evidence shall be avoided only 
by posterior payments. Thus it reeeives the qualities of a record which 
cannot be impeached by any supposed defect or illegality in the contract 
on which it is founded, the circumstances of which need not be stated. 
No averment can be made against the validity of a record; therefore, 
no matter of defense can be pleaded which existed anterior to the recov- 
ery of the judgment. That the Legislature considered such judgment 
as a debt of record further appears from Laws 1803, ch. 627, which with- 
holds the stay of execution where the evidence of a debt on which the 
judgment is founded shall be that of a former judgment. And the sub- 
sequent act of 1820, ch. 1053, which limits judgments to three years, 
prevents their being revived by action, suit, scire facias, or other process 
after that time Though I am not aware of any act authorizing such 
judgment to be revived by scire facias, yet it had grown into practice 
before the law of 1820 authorized am original warrant; and as a 

scire facias can be founded only on some matter of record, and to (575) 
which the defendant cannot plead any matter which he might 

have pleaded in the original, it further shows the light in which 
justices’ judgments were received. In addition to this, it may be re- 
marked that these judgments have ever been considered as debts of rec- 
ord in the administration of assets, and have stood upon the same footing 
with those rendered by the courts. Evidence of the same effect is fur- 
nished by Laws 1797, ch. 477, which allows, under regulations providing 
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for its authenticity, an execution to issue to another county from the 
judgment of a justice. The extensive civil jurisdiction conferred upon 
justices of the peace in this State, far from producing the public con- 
venience, and aiding in the administration of justice in the degree in- 
tended, would be a positive evil and the source of endless litigation if 
their judgments were of no higher validity than simple contracts. A 
dissatisfied party against whom a recovery was had, instead of appeal- 
ing or pursuing some other legal course to have the judgment reéxamined, 
would issue a new warrant to recover back the money; and if the prin- 
ciple were once established that a judgment might be opened and the 
cause of action again tried by another justice on the suggestion of mis- 
take or injustice in the former trial, the consequences would be most 
mischievous. It is essential to the common security and peace that a 
principle sanctioned by so many adjudications should be maintained 
and enforced; that what has been regularly decided by a competent 
tribunal with regard to the same cause of dispute and between the same 
parties, or those succeeding to their rights, shall be conclusively regarded 
as true. Thus a recovery in any one suit wpon issue joined or matter 
of title is conclusive upon the subject-matter of such title, and a judg- 
ment in such species of action is conclusive upon its own subject-matter, 
by way of bar to future litigation, for the thing thereby decided. 3 

East, 346. And not only is an actual adjudication binding upon 
(576) the parties, but even when a person who had paid a debt, but, 

after being sued for it, could not find the receipt, and paid it over 
again, it was ruled that he could not afterwards, upon finding the re- 
ceipt, maintain an action to recover it back. 7 Term, 269. It is better 
to suffer a private inconvenience than a public mischief; and as every 
human judgment, let it terminate when it will, may be subject to error, 
the possibility of it ought not to annul its validity unless in a course of 
appellate examination. That a rule so wise and well calculated to pro- 
mote the tranquillity of society by shortening litigation should be 
adopted in the code of all civilized nations seems to have been expected. 
Accordingly, we find it to be a part of the Roman law, as explained by 
Justinian, November 23, and transplanted thence into the jurisprudence 
of most of the continental nations. In the civil law, as it is in force 
in France, it is stated by Pothier that the authenticity of res judicata 
induces a presumption that everything contained in the judgment is 
true, and this presumption, being juris et de jure, excludes every proof 
to the contrary, res judicata pro veritate accipitur. For instance, the 
party who is condemned to pay anything is presumed really to owe it; 
the party in whose favor judgment is given may consequently, after 
signifying it, compel the other to pay the money by the seizure and sale 
of his effects, and no proof can be received from him in contradiction 
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of the debt. 1 Pothier, 550. This is exactly conformable to the prin- 
ciple of the common law in relation to the plea of nul tiel record before 
remarked on. All the courts in this State, from the highest to those 
held by individual magistrates, administer the general law of the land, 
and have both civil and criminal jurisdiction. According to the defini- 
tion of law writers, they are all courts of record; for although the pro- 
ceedings of none of them are enrolled in parchment, yet a written me- 
morial of them is or ought to be preserved. All courts of record 

are in England said to be the King’s courts, and therefore no (577) 
others have authority to fine and imprison; so that the erection 

of a new jurisdiction with power to fine and imprison makes it instantly 
a court of record. 2 Salk., 200. Courts not of record are said to be 
those of private men, whom the law will not entrust with any discre- 
tionary power over the lives and fortunes of others. The proceedings 
of these courts are not enrolled, but their existence, as well as the truth 
of the matters contained in them, must, if disputed, be tried and deter- 
mined by a jury. They cannot take cognizance of any matters cogniz- 
able by the common law, unless under the value of 40 shillings, nor of 
any trespasses, having no process to arrest the person of the defendant. 
2 Ins., 311. This description of courts is unknown to us, and if the 
test of a court of record be that it has power to fine and imprsion, mag- 
istrates here must be so considered; for the power of giving judgment 
for fines, amercements, and penalties is conferred upon them in various 
instances. They were originally appointed as conservators of the peace, 
and their power at this day is chiefly conversant about the punishment 
and suppression of offenses. The civil jurisdiction which they exercise 
in this State is, in England, distributed among a great variety of infe- 
rior tribunals; but it cannot be inferred from the enlargement of their 
jurisdiction here that the authenticity of their acts is invalidated. They 
have, from the earliest times, been deemed judges of record, “and a me- 
morial made by them of things done before them judicially in the execu- 
tion of their office shall be of such credit that it shall not be gainsaid. 
One man may affirm a thing and another may deny it; but if a record 
once say the word no man shall be received to aver or speak against it; 
for if a man should be admitted to deny the same there never would be 
an end of controversies.” 3 Burns, 3. 

The other judges concurred. 
Per Curiam. Reversed. 


Cited: Hamilton v. Wright, 11 N. C., 284, 286, 288, 289, 290, 291; 
Humphreys v. Buie, 12 N. C., 379. 
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(578) 
DEN on Demise or MOORE v. McDUFFY Et AL., ADMINISTRATORS OF 
P. McRAE.—From Cumberland. 


1. It seems that a trust may be created for the benefit of creditors by a deed 
of the existence of which they are fgnorant, and that their assent to it 
may be presumed. 

2. Yet where the trust is created expressly on the condition that they shall 
execute the deed by a certain day, and upon such execution certain obli- 
gations are imposed on them, they cannot incur the obligation without a 
performance of the condition. 

3. If the creditors never signed the deed, the trust, if it arose at all, was for 
the benefit of the bargainors, and was such an interest as, under the act 
of 1812, ch. 830, might be reached by execution. 


EsectTMENT, in which title to the premises in question was regularly 
deduced to David Hay. David Hay conveyed by deed to “Elisha R. 
Whiting & Co.,” without naming the persons who composed the com- 
pany. Whiting alone conveyed to Frederick J. Redfield, Redfield to 
William Lownes, and Lownes reconveyed to Redfield, who, together with 
Luron Whiting, describing themselves as the firm of Frederick J. Red- 
field & Co., then conveyed to William Moore, the lessor of the plaintiff. 

The defendants exhibited a judgment and execution thereon from 
Jumberland County court against Frederick J. Redfield & Co. in favor 
of Durkin, Henderson & Co., and a sheriff’s deed to Philip McRae (who 
afterwards conveyed a part to the other defendants) for the premises 
in dispute. The suit of Durkin, Henderson & Co. commenced by at- 
tachment 11 June, 1817. 

On the trial of the cause it appeared that one Wallace & Whiting 
composed the firm of Elisha R. Whiting & Co., and it was objected by 
the defendants that the deed to Whiting & Co. conveyed to Wallace as 
well as Whiting. The objection was overruled, and on this point the 
jury was instructed that the deed conveyed no interest to any one but 
Whiting. 
The deed from Redfield and L. Whiting to Moore was dated 
(579) 26 May, 1817, and purported to have been made for the benefit of 

certain creditors therein named, and of others who should sub- 
scribe the deed, and contained, among other things, this clause: 

“Tt is further covenanted, understood, and agreed that this instrument 
shall remain open to the execution and signatures of all those creditors 
of the said Redfield and Whiting as shall choose to come in and sign 
and execute the same previous to the 1st day of August next; and all 
creditors of the said Redfield and Whiting, under the firm aforesaid, who 
shall fail to come in and annex their signatures to this instrument, either 
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by themselves or by attorney duly authorized, before the said 1st day of 
August next, shall be entirely excluded and utterly barred from any par- 
ticipation in the dividend or dividends of the property conveyed by this 
deed,” ete. 

It did not appear from the case that any one of the creditors of Red- 
field & Co. had at any time assented to the deed to Moore or signed it, 
and it was objected by the defendants that as to them the deed was 
fraudulent and void. The point was reserved on the trial and a verdict 
was found for the plaintiff, subject to the opinion of the court on the 
question whether the deed to Moore was fraudulent in law as to defend- 
ants or those under whom they claimed, no fraud in fact appearing. 
The court held that there was nothing on the face of the deed to au- 
thorize it to pronounce it fraudulent, and gave judgment for the plain- 
tiff, from which defendant appealed. 


Taytor, C. J. The trusts declared in the deed to the plaintiff are 
that he shall pay all the creditors of Redfield & Whiting who shall sign 
the deed by 1 August, 1817; and there are certain covenants in the deed 
binding those creditors to divers acts as soon as they have executed the 
same. Admitting that a trust may be created for the benefit of creditors 
by a deed of the existence of which they are ignorant, and that their 
assent to it may be presumed, yet this case is subject to a very different 
construction, for the trust is created expressly on the condition 
that they shall execute the deed by a certain day, and then certain (580) 
obligations are imposed upon them, which surely they never can 
incur without a performance of the condition. Now, it does not judi- 
cially appear that the creditors ever executed the deed, and, of course, 
William Moore did not become a trustee for them. There are signatures 
and seals to the deed, but whose they are we have no means of ascer- 
taining. 

It results from this view of the case that the trust, if it ever arose, 
existed only for the benefit of the bargainors, and that the property in 
the hands of the trustee was liable to their creditors, as they could en- 
title themselves by legal process, it being such property as is made liable 
to execution by the act of 1812, ch. 830. There must be a 

Per Curtam. New trial. 








SMITH v. BROWN. 


1. Parol evidence, according to the general rule, is inadmissible to vary or 
contradict a contract reduced to writing. By a variety of decisions, ordi- 
nary receipts do not appear to be subject to the operation of the rule, 
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because they do not contain evidence of a contract, but of payment in 
discharge of a contract; but when, in addition to the receipt of money, a 
condition is annexed upon which alone the party shall become liable to a 
further payment, it assumes the nature of a contract, and must be gov- 
erned by the same rules of evidence. 


2. If an obligor pay a less sum than is due, either before the day specified or 
at another place than is limited by the condition, and the obligee receive 
it, this is a good satisfaction. 

3. Accord and satisfaction made before a breach of a covenant cannot be 
pleaded in bar of an action on the covenant; but where any damage has 
accrued under the deed the accord may be pleaded in discharge of such 
damage. 


Covenant brought upon charter-party of affreightment, tried before 

Badger, J., at Craven. 
On the trial it appeared that the material stipulations of the 
(581) charter-party were that the plaintiff let to freight to the defend- 
ant the schooner Enterprise, of which he was owner, for a voyage 
from New Bern to the island of Bermuda, and from the island of Ber- 
muda back to New Bern, the schooner to be at the risk of the owner dur- 
ing the voyage. The plaintiff covenanted that the schooner was, and 
should be during the voyage, staunch and strong, sufficiently tackled 
and appareled, ete.; and the defendant covenanted to pay to the plairtifi 
for the freight of the vessel $235.50 per month, commencing from tle 
date of the charter-party, and so in proportion for a less time, as the 
vessel should be continued in the said service; the freight to be payable 
in five days after the return of the vessel to New Bern, or in five days 
after the voyage should be otherwise in any manner determined and 
notice thereof given to the defendant. The deed bore date 21 October, 
1819. 

In a few days the schooner commenced her voyage, and arrived at 
Bermuda on the ninth day after getting to sea; the lading was disposed 
of and the master put to sea on his return. The night after leaving 
Bermuda he met with heavy weather, and it continuing boisterous, with 
severe gales from the northwest for more than thirty days, ou 16 Jéinu- 
ary, in the evening, the master found himself near the coast; and being 
satisfied, from the condition of the vessel and state of the weather, that 
she must perish during the night, he ran her ashore while there was 
light enough to save the lives of the crew. The vessel soon after went to 
pieces and was lost. 

On 3 February, no tidings having reached New Bern of the vessel, 
and the parties being ignorant of the result of the voyage, the defend- 
ant paid to the plaintiff the sum of $502.40, and the plaintiff executed a 
receipt for the same in the following words: 
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Received, New Bern, 3 February, 1820, of Sylvester Brown, (582) 
$502.40, which amount it is understood by the parties shall be 
in full consideration for the charter of the schooner Enterprise on 
a voyage to Bermuda and back to the port of New Bern, provided the 
said schooner shall not arrive at the aforesaid port of New Bern at any 
time after 25 December last; but should the said schooner arrive at the 
port of New Bern at any time after 25 December last, the charter-party 
is to receive the same construction as though the above receipt had not 
been given. Narut. Smiru. 


On the trial the defendant offered the payment and the receipt in evi- 
dence in support of the plea of “accord and satisfaction.” The plain- 
tiff’s counsel then offered to give in evidence the deposition of one 
Beverly Rew to explain this receipt (there being no fraud alleged in 
the transaction). The deposition had been regularly taken, and con- 
tained a statement to the following effect: Rew was present at the 
plaintiff’s store when a settlement took place between the plaintiff and 
the defendant on account of the charter-party, and was called on by the 
plaintiff to take notice of the terms of the settlement. The defendant 
brought the receipt written; the plaintiff objected to the form of the 
receipt, on which the defendant said if the plaintiff would sign the re- 
ceipt it would make no difference, as there was very little doubt but that 
the vessel was lost and would never be heard of again; but if she re- 
turned or was heard of, the charter-party would remain in full force 
as if no payment had been made. The plaintiff proposed to write a new 
receipt, but the defendant said he was in a hurry and it would make no 
difference. 

The admission of this deposition was opposed on the part of the de- 
fendant, because it went to contradict or vary the written instrument, 
and to show that the payment was made and received on terms other 
than those stated in the writing itself; and the presiding judge rejected 
the evidence. 

If freight were calculated up to the determination of the voyage by 
the loss of the vessel, there would be due on the charter-party $170 more 
than the sum paid to the plaintiff, and for that excess the plaintiff 
claimed a verdict, his counsel insisting that the receipt not under (583) 
seal could not operate to discharge the deed, and that the payment 
and the written instrument did not amount to an accord and satisfaction 
because it was the payment of a less sum in discharge of a greater. The 
presiding judge held that this was an accord with satisfaction to sup- 
port the plea, and directed the jury to find for the defendant, which 
they did. 


315 








IN THE SUPREME COURT. [10 





SMITH v. Brown. 





A new trial was moved for because of error in the judge: first, in 
rejecting the deposition of Rew; and, second, in instructing the jury 
that there was a sufficient satisfaction to support the plea. New trial 
refused ; judgment, and appeal. 


Ruffin for plaintiff. 
Gaston contra. 


Taytor, C. J. The compromise seems to have been made by both 
parties, under an expectation that the vessel had been lost before or at 
25 December; until which time Brown agreed to pay the freight and 
Smith to receive it in full discharge of the vessel’s earnings, with the 
exception only that if she returned after the 25th Brown should be 
further liable. In the event of her having been lost before the period 
settled between the parties, Brown had paid money to which the charter- 
party had not made him liable; in the event of her being lost after that 
time, Smith had lost money to which he would have been entitled by the 
original contract. The effect of the parol evidence offered was to make 
Brown liable to further freight upon another event not stated in the 
settlement, and in positive contradiction to it, and in addition to that 
of the vessel’s return after the 25th—in other words, he should not only 
pay additional freight if the vessel returned after 25 December, but he 
should also do so if she was heard of after that time. The contract of 

the parties is reduced to writing, and is most likely to contain the 
(584) stipulations they really made; the part not so written down rests 

upon the memory of a witness who may have misunderstood the 
parties or whose memory may have betrayed him. If this were to be 
the construction of the written compromise, it may be asked what ad- 
vantage could Brown derive from it in any manner. If the settlement 
made him liable for the freight after the vessel returned to New Bern, 
and if by the charter-party he was also liable after the voyage was 
determined, he was left by the compromise where the charter-party had 
placed him, with the additional inconvenience of having advanced a 
considerable sum of money before he was liable, if liable at all, to pay 
it. It does not seem probable that he would have advanced this money 
without the prospect of some reciprocal advantage; and I do not see 
how he could receive any except in the purchase of an exemption from 
liability for freight for a loss happening after 25 December. It ap- 
pears to me that to admit parol evidence in this case would introduce 
the very mischief to guard against which the rule was first established. 
Prudence and caution in the management of affairs would be vain if 
men were not able to discover the engagements they had imposed on 
themselves by inspecting the documents they had intended to contain 
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the sole evidence of them. If contracts may be composed partly of writ- 
ing and partly of words, dependent on the memory of witnesses, then no 
man can tell, till a trial comes on, the extent of his liabilities. In 
Powell v. Edmonds there were printed conditions of sale of timber 
growing in a certain close, not stating anything of the quantity, and 
parol evidence that the auctioneer at the time of sale warranted a cer- 
tain quantity was rejected, the Court saying the purchaser ought to have 
had it reduced to writing at the time, if the representation then made 
as to the quantity swayed him to bid for the lot. That if parol evi- 
dence were admissible in that case, they knew of no instance where a 
party may not, by parol testimony, superadd any term to a writ- 

ten agreement, which would be setting aside all written contracts (585) 
and rendering them of no effect. 12 East, 10. It is true that 

by a variety of decisions receipts do not appear to be subject to the 
operation of the rule, because they do not contain evidence of a con- 
tract, but of payment or discharge of a contract; but when, in addition 
to the receipt of money, a condition is added upon which alone the party 
shall become liable to a further payment, it assumes the nature of a 
contract, and must be governed by the same rule of evidence. It must 
be considered as conclusive proof that the party signing has relinquished 
all other conditions than those specified. However, there does not ap- 
pear an entire uniformity of opinion even as to receipts; for in Almer 
v. George, 1 Campb., 392, the judge held that a receipt in full, where 
the person who gave it was under no misapprehension and could com- 
plain of no fraud or imposition, was binding upon him. With respect 
to the objection that this is not an accord and satisfaction, because the 
sum paid was less than had become due, at the date of the contract, it is 
to be observed that, according to the charter-party, the freight was pay- 
able in five days after the return of the vessel to New Bern, or in five 
days after the voyage should be otherwise in any manner determined, 
and notice thereof to the defendant Brown. Now, though the voyage 
was determined when the money was paid, neither party had notice of 
it, and the freight consequently, though due, was not payable. This 
brings it within the rule in Pinnel’s case, 5 Co., 117, that if the obligor 
or lessor pay a less sum, either before the day or at another place than 
is limited by the condition, and the obligee or feoffee received it, this 
is a good satisfaction. 

It is further objected to the plea that an accord amd satisfaction made 
before breach of a covenant cannot be pleaded in bar of an action on the 
covenant. The rule is a correct one, for the action being founded on a 
deed, that cam only be discharged by a deed; but when any dam- 
ages have accrued under the deed the accord may be pleaded in 
discharge of those damages. And the cases cited show this dis- (586) 
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tinction plainly. In Snow v. Franklin, 1 Lutw., 358, the accord was 
made before the rent became due, and if the plea had been sustained the 
effect of it must have been to discharge the deed by parol. In Kaye v. 
Waghorne, 1 Taunton, 427, the covenant declared on was a covenant to 
levy a fine upon request; and the accord pleaded was that before the 
request made it was agreed between the parties that the defendant should 
give a bond of indemnity against his wife’s claim of dower. There 
were two fatal objections to this plea: one was that nothing was due to 
the plaintiff when the accord was made; the other, that the accord was 
executory. But whenever damages have accrued by reason of the breach 
of the covenant, an accord executed is a good plea in discharge of them. 
And to this effect are all the cases. Cro. Jac., 99; Blake’s case, 6 Co., 
43b. 

In the case before us Smith had, at the time of the accord, a right 
to nearly three months freight then due, though solvendum in futuro, a 
claim which might then have been released by him, and for which he 
might acknowledge satisfaction. Litt., sec. 512. For these reasons, 
I think there is no error in the judgment of the Superior Court, and that 
it must be affirmed. 


Henperson, J., concurred in this opinion. 


Haut, J., dissentiente: I confess I entertain doubts respecting the 
opinion given by my brethren in this case. It may be taken for granted 
that where it is proper to explain a writing, not under seal, by parol 
evidence, it may be done in a court of law as well as in a court of equity; 
and I grant that when it appears to be the intention of the parties to 
commit their contract to writing, whether under seal or not, and they 
do commit it to writing, it is not to be explained by parol evidence in 
any court, unless for fraud, mistake, ete. Examine this case by these 

rules. Did the parties consider at the time that they had com- 
(587) mitted their contract to writing? It appears from the evidence 

that Smith objected to signing the writing; he was told by Brown 
that his signing made no difference; that if the ship was heard from, the 
charter-party should have the same construction as if the writing was 
not signed. This was the contract; it was not confined to the arrival 
of the ship at New Bern. It seems that the writing was considered as 
a receipt for so much money at all events, but not a writing containing 
all the terms of their contract; it was a settlement in case the vessel did 
not arrive or was not heard from. It cannot be objected that the con- 
tract is not mutual, as explained by the parol evidence; for suppose it 
had been ascertained that the vessel had been last one month after her 
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departure, the plaintiff would have been bound to return part of the 
money which he received as freight. Streator v. Jones, ante, 423, de- 
cided last term. 

Per Curiam. No error. 


Cited: Matthis v. Bryson, 49 N. C., 510; Wilson v. Deer, 69 N. C., 
139; Overby v. B. and L. Assn., 81 N. C., 62; Williams v. R. R., 93 
N. C., 45; Grant v. Hughes, 96 N. C., 190. 








RICKS v. COOPER.—From Nash. 


To counterfeit any writing with a fraudulent intent, whereby another may be 
prejudiced, is forgery at common law. Therefore, when the defendant 
charged the plaintiff with having forged a letter in his (defendant’s) 
name, containing this clause, “I have to inform you that I have received 
your money, and want you to come and receive it,” an action of slander 
was maintainable. 


Case for slander, in which the jury found a special verdict as follows: 
“That the defendant maliciously and falsely spoke these words of the 
plaintiff, viz.: that he (meaning the plaintiff) had forged and sent to 
William Tisdale the following letter, to wit: 


Nortu Carona, Nash County, 13 February, 1821. 


Dar Sir:—lI take this opportunity of writing a few lines to you, 
informing you that we are all well at present, thanks be to God, hoping 
these few lines may find you the same. I have to inform you that 
I have received your money, and want you to come and receive it. 

I am, with respect, yours, etc., GrorGe Cooper. (588) 


If the court should be of opinion that the action can be sustained in 
consequence of the defendant’s thus speaking, then they assess the plain- 
tiff’s damages to $5. If the court should be of opinion that the action 
cannot be sustained on the speaking as aforesaid, then they find for the 
defendant; and they ask the advice of the court. 

The court gave judgment for the plaintiff on this finding, and the 
defendant appealed. 


Drew for plaintiff. 
Hillman contra. 


Taytor, C. J. It cannot be doubted that the words, as charged in 


either count of the declaration, are actionable, if taken by themselves; 
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and the inquiry then is whether the explanation and reference of them, 
as found by the jury, so qualifies their meaning as to render them inno- 
cent. This depends solely on the question whether writing the letter 
set forth would amount to a forgery. That it would at common law is 
apparent from the definition of that offense, which might be committed 
in respect of any writing whatever by which another might be defrauded. 
Whatever doubt might formerly have existed on the subject was com- 
pletely removed by the decision in Wood’s case, in which the distinction 
is taken between forgery and fraud; that the last must actually take 
effect, while the first was complete, though no one was actually injured, 
if the tendency and intent to defraud were manifest. 2 Ld. Ray., 1461. 
The tendency and intent of the letter imputed to the plaintiff are evi- 
dently to render the supposed writer liable to Tisdale for a sum of 
money; and supposing the letter to be genuine, Tisdale might have re- 
covered upon its face without any extraneous proof sufficient damages 
to carry the costs. But it is needless to pursue the inquiry, because it 

seems now to be understood that it is not necessary to constitute 
(589) forgery that there should be an intent to defraud any particular 

person, but that a general intent to defraud will suffice. 3 Term, 
176. On this part of the case, therefore, I am of opinion that the words 
are actionable as explained by the finding of the jury. But it is objected 
that the slanderous words are not stated in the declaration as they were 
uttered, according to the finding of the jury. It is to be observed, how- 
ever, that the words laid are actionable per se, and the additional cir- 
cumstances stated in the special verdict are only explanatory of the 
subject in reference to which the words were spoken; for as the jury 
must judge whether the words were innocently or maliciously uttered, 
it is proper to give in evidence the occasion and manner of speaking 
them. Where the additional words do not qualify the words laid in the 
declaration, or divest them of their slanderous character, it is not nec- 
essary that they should be charged. In Higges v. Austen, Yelv., 152, 
the words are, “Thou hast stolen as much wood and timber as is worth 
£20.” The jury found the words with this addition, “off my landlord’s 
ground,” and it was adjudged for the plaintiff, for the words found by 
the jury, more than were in the declaration, do not qualify the first 
words. And in King v. Drake, 2 Salk., 661, it was held that where one 
declares for words spoken, variance in the addition or omission of a word 
is not material; and it is sufficient if so many of the words are proved 
and found as are in themselves actionable. In Maitland v. Goldney, 2 
East, 438, Mr. Justice Lawrence says: “I take the rule in actions of 
this sort to be that though the plaintiff need not prove all the words 
laid, yet he must prove so much of them as is sufficient to sustain his 
cause of action, and it is not enough for him to prove equivalent words 
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of slander.” For these reasons I think the judgment should be affirmed. 


Har, J. It was formerly doubted whether counterfeiting 
writings inferior to deeds and wills was forgery at common law; (590) 
but it seems now to be settled that to counterfeit any writing with 
a fraudulent intent, whereby another may be prejudiced, is forgery at 
common law. 2 East Cr. Law, 359, 861; 2 L. Ray., 1461; 2 Str., 747. 
Accordingly, to counterfeit the letter set forth in this special verdict, 
with a fraudulent intent, is forgery at common law, because an injury 
might thereby accrue to the defendant. Suppose Tisdale had sued the 
defendant for money had and received to his use, this letter would be 
evidence against him; and although it does not specify any sum received 
by the defendant, yet it is proof that he received something, and might 
be the foundation of a verdict against him for a nominal amount, and 
subject him both to trouble and cost. 

For these reasons I concur in the opinion that judgment should be ren- 
dered for the plaintiff. 


Henpverson, J., concurring, also. 


Per Curiam. No error. 








SMITH v. CAMPBELL.—From Halifax. 


The acts enlarging the jurisdiction of justices of the peace do not violate the 
fourth article of the Bill of Rights. 


Tus was a suit originally commenced by warrant on a note for $25, 
and the only question presented on the appeal of the defendant was on 
the constitutionality of acts of the General Assembly which give to a 
single individual the right to decide “a controversy at law.” 


R. Potter on behalf of appellant. 


Henperson, J. The warrant commands the defendant to ap- (596) 
pear at the suit of the plaintiff before a single justice of the peace 
(a court without a jury) to answer him for the nonpayment of a debt of 
$25. The case, therfore, depends on the question, Is this a controversy 
respecting property according to the meaning of those words as used in 
section 14 of the Declaration of Rights? That section declares that in 
all controversies at law respecting property the ancient mode of trial by 
jury is one of the best securities of the rights of the people, and ought to 
remain sacred and inviolable. At the time this declaration was made, 
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and long before, a single justice of the peace, out of doors, a court sim- 
ilar to the one before which this defendant is called in all respects ex- 
cept as to the sum over which it has jurisdiction, had cognizance of all 
demands arising upon contracts to a very small amount. This jurisdic- 
tion has, from time to time, been much enlarged as to the sum over which 
the justice’s court has cognizance; it adjudicated without the aid of a 

jury. From the phraseology of the section I think it is plain 
(597) that, in the opinion of the authors of the declaration, a con- 

troversy respecting a debt was not a controversy respecting prop- 
erty; that a debt was not property; for if it was, they would not have 
used the words remain sacred and inviolable; to remain, to be, to con- 
tinue as it is. The word “remain” supposes a present state of things, 
which is to continue; and if in all trials at law respecting property there 
must be a jury, the principle is as much violated when one cent is the 
subject of controversy as when $10,000 are. Nor can the words be at 
all satisfied by permitting the jurisdiction to remain as it then stood; 
that is, not to increase the amount; for the words are, “all controversies 
at law respecting property,” not “all controversies to a certain amount.” 
But I think there can be no doubt when the other parts of the section 
are considered. The words respecting property are restrictive of the 
words, “all controversies.” What controversies are without the restric- 
tion? Criminal prosecutions? They could not be intended, for they 
are provided for by section 9. Besides controversies respecting property 
there are but two others: controversies respecting debts or duties, and 
controversies respecting rights. If they are included under the descrip- 
tion respecting property, then these words are useless and vain. The 
section has the same meaning without them as with them. They lose 
entirely their restrictive effect; for, according to the opposite argument, 
controversies respecting property mean all controversies whatever, ex- 
cept criminal prosecutions, and they are provided for by another section. 
But a debt or duty is not property in the proper sense of the word, 
although to comply with the intent it is often so taken. Property is a 
thing over which a man may have dominion and power to do with it as 
he pleases, so that he violates not the law. He may give, grant, or sell 
it at his pleasure. A person has an interest in a debt or duty; but a 

property in a thing only, either natural or artificial. He cannot 
(598) give or grant a debt or duty, because it is not property; not be- 

cause, as some supposed, the law through policy will not permit 
a thing in action to be given or granted ; it is because this thing in action 
is not property that it cannot be granted. A rent service, a rent charge, 
a rent seck, may be granted, because the law recognizes it as property. 
And a mere covenant, when annexed to an estate, may be granted, be- 
cause it is annexed to property. If the objection to granting a debt or 
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duty is referable to policy, why permit these rents, or covenants annexed 
to an estate, to be granted? A rent charge, or a rent seck, is a right to 
demand money of another; but being recognized by law as property, it 
immediately thereby becomes the subject of a grant. A debt or duty, 
although evidenced by bond or note, is not the subject of larceny, because 
they are not property. Even bamk notes are not the subject of larceny, 
although payable to bearer. And for the same reason a person cannot 
have a property in them; they are not the subject of property. I speak 
of these things at common law; that is in their nature; the acts of our 
Legislature have lately made it larceny to steal most of them. In addi- 
tion to the above, there has been for nearly fifty years an exposition of 
this section in conformity to the above principles. The jurisdiction has 
been much enlarged, but not extended to controversies respecting prop- 
erty to the amount of one cent. I concur in the argument of the defend- 
ant’s counsel, that the word ought, in this and other sections of the in- 
strument, should be understood imperatively. It is sufficient for the 
creature to know the will of the creator. Obedience is then a duty with- 
out an express command. 
The other judges concurring in this view of the clause referred to 
Per Curiam. Affirmed. 


Cited: R. R. v. Davis, 19 N. C., 465; Hurdle v. Outlaw, 55 N. C., 
79; Froelich v. Express Co., 67 N. C., 7; R. R. v. Parker, 105 N. C., 
248; Duckworth v. Mull, 143 N. C., 4. 








(599) 
LITTLE anp OTHERS v. MAY. 


The design of notice of an intended petition to lay off a road is that the 
owners of the land may come forward and object; but the act did not in- 
tend that the establishment of a necessary road should be impeded for the 
want of twenty days notice, if, before an order is made for laying off the 
road, ample notice is given to the owner. Where, therefore, a petition for 
a new road is filed, and is continued in court three years, during which 
time the owner of the land opposes the petition, continues the cause, ap- 
peals to the Superior Court, etc., he cannot, after these steps taken by 
him, object to the want of twenty days notice, for his conduct shows that 
he has had ample notice. . 


AppkaL from Norwood, J., dismissing an appeal taken by the defend- 
ant from the decision of Anson County court in the matter of a road. 
Little and others, at October Term, 1821, filed a petition praying to 
have a new road laid off, and gave notice in writing of their intention 
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so to do all who owned the land over which it would pass, except to 
themselves, the petitioners, and to one William May, who, it was alleged, 
owned some of the land. The cause was continued on the docket until 
January Term, 1822, and from that term to April Term, 1822, the pen- 
dency of the petition was duly advertised at the courthouse door. At 
April term Daniel May, who opposed the petition, had the cause con- 
tinued until July Term, when the county court directed a jury to lay 
off the road, ete., and return their proceedings to the next court. From 
this order Daniel May appealed to the Superior Court. 

In the Superior Court motions were submitted on both sides. The 
defendant moved to dismiss the petition on the ground that notice in 
writing had not been given to William May, who was the son of Daniel; 
and to prove W. May’s ownership, he read a conveyance from one of 

the petitioners to himself for land over which the contemplated 
(600) road would pass, dated 13 August, 1821; this deed was neither 

proved nor recorded; and a deed from himself to W. May for 
the same land, dated 15 September, 1821, acknowledged by the defend- 
ant at October Term, 1822, and registered in December following. 
William May was proved to have been of the age of 18 years at the time 
the deed bore date, was living with his father, and not about to settle 
himself; and there was contradictory evidencé as to the time when the 
deed was really executed. 

To this it was answered, first, that the objection of want of notice 
should have been made at an earlier stage of the proceedings, in the 
county court, on the hearing of the petition; second, that W. May was 
not owner of the land when the petition was filed, nor was he now, be- 
cause the deed to the defendant was not proved and registered, and 
the deed from the defendant to W. May was not proved and registered 
until after the judgment in the county court; and, third, that filing the 
petition at January Term, 1822, and continuing it over to April, 1822, 
with public advertisement in the meantime, is notice to all persons under 
the act of 1813, ch. 862, N. R. 

The plaintiffs moved to dismiss the appeal, first, because the appeal 
bond was made payable to Little only, and not to all the petitioners, 
and was signed by but one security, who had not affixed his seal to his 
signature; second, on the ground that it was an appeal from an interloc- 
utory judgment, the final judgment in such cases being to confirm the 
report of the jury, ete. 

The judge dismissed the appeal and directed a procedendo to the 
county court, whereupon the defendant appealed to this Court. 


Taytor, C. J. The design of the notice required by the act of 1813 
is to enable the owners of land over which the new road may run to 
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come forward and urge to the court such objections, either of a public 
or private nature as may show it to be inconvenient, useless or 

unjust; but it certainly was not intended that the establishment (601) 
of a useful public road should be impeded by the omission of 

twenty days previous notice if, before the order for laying off the road 
is made, ample notice is given to the owner to enable him to provide 
evidence and make a defense. It appears, in this case, that Daniel May 
had notice at October session of the county court in 1821, at which time 
he opposed the petition; and if at that time the order had been made 


for laying off the road the want of twenty days previous notice would - 


have been fatal to its validity. But from that time he continued to de- 
fend the petition; it was continued once at his request; he carried if up 
by appeal to the Superior Court; and if after a notice of three years he 
could not prepare for his defense, the notice of twenty days prior to 
filing the petition would have availed him but little. The decision of 
both courts was made with full notice to the defendant; and it is im- 
possible to sustain the objection now taken without manifest injustice. 
Notice to Daniel May is equivalent to notice to William, who was a 
minor and lived with him. 
Per CurtaM. Affirmed. 


Cited: S.v. Smith, 100 N. C., 554. 








LEACH v. STRANGE.—From Cumberland. 


An attorney at law is not entitled to retain a commission of 5 per cent on the 
amount of a bond placed in his hands for collection where the money is 
paid into the clerk’s office and the plaintiff applies in person for it. 


Tu1s was a suit commenced by warrant for money had and received 
by defendant to plaintiff’s use. 

The evidence in the court below was as follows: The defendant, who 
is an attorney practicing law in the courts of this State, was applied 
to by the plaintiff, residing in Johnston County, to bring suit 
in Cumberland County court on a note for $467. The defend-. (602) 
ant took the note, gave his receipt for the same, caused a 
writ to be issued, became security for costs, placed it in the sheriff’s 
hands, and on its return, as attorney for the plaintiff, obtained 
judgment, and caused execution to issue. The sheriff collected the 
money and paid it into the clerk’s office, where the plaintiff applied 
for it. The clerk, not knowing the plaintiff, asked the defendant what 
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he should do with the money, when he was directed to pay it to him, the 
defendant and attorney of record, who received it accordingly and gave 
the clerk his receipt for it. After the defendant had taken from the 
money a sum equal to 5 per cent he paid the residue to the plaintiff, 
who objected to his retaining the 5 per cent, and brought this warrant 
to recover the same; the defendant had also received and retained the 
taxed fee of $4. It was stated by gentlemen of the bar, who were ex- 
amined, that they had uniformly charged and received from their 
clients, when they lived out of the county where the judgment was ob- 
tained, a commission of 5 per cent, when they gave the client a receipt 
for collection, and collected and paid over the money, and this commis- 
sion they had always claimed, notwithstanding the clerk or sheriff 
might have been applied to by the client for the money. 

The jury was instructed that the fee of $4 was allowed by law for 
the professional services of an attorney in court, making up the plead- 
ings, drawing affidavits, arguing rules, and the cause itself, attending 
to the entering up of judgment regularly, and the issuing of execution 
thereon, and perhaps to all motions against sheriffs and clerks in and 
concerning the execution. The attorney was not bound by law to apply 
to the clerk for a writ, much less was he bound to find security for its 
prosecution; he was not bound to carry the writ to the sheriff, nor was 
he bound to place the execution in the sheriff’s hands, or attend to any 

business out of court. If the jury collected from the evidence 
(603) that the defendant acted as the agent of the plaintiff in per- 

forming services relative to the suit, which did not come within 
the duties of an attorney as before mentioned, and if they collected 
that he had performed these or any services by the request of the plain- 
tiff, then the law would imply a promise on the part of the plaintiff to 
pay as much as such services were reasonably worth; the price of such 
services was a question solely for the jury; they were not obliged to 
give 5 per cent; they had it in their power to say, first, whether, from 
the evidence, the defendant had done the plaintiff any services other 
than those which formed part of his duty as an attorney at law; and, 
second, if he had so done services at the plaintiff's request, they had a 
right to fix such a price for such services as they believed to be reason- 
able; and if they thought the defendant’s charge too great, they might 
reduce it as in any other case. 

There was a verdict for the defendant, whereupon plaintiff moved for 
a new trial on the ground of misdirection as to the law, which, being 
refused and judgment rendered, plaintiff appealed. 


Hatt, J. I collect from the evidence and the charge of the court 
upon it that it was the opinion of the judge that the defendant was en- 
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titled to some compensation for collection. I think when the plaintiff, 
in his own person, applied to the clerk for the money, it was a counter- 
mand of any agency which the defendant would have otherwise had to 
collect the money. Although the defendant had received the bond to 
collect its amount as agent of the plaintiff, the plaintiff might at any 
time discharge him from that agency, though at the time of such dis- 
charge he would stand indebted to him for any services he might have 
rendered previous to that time. I think the rule for a new trial should 
be made absolute. 

The rest of the Court concurring. 

Per Curtam. New trial. 








(604) 
STOWE v. WARD anp OTHERS. 


1. Devise as follows: “It is my will, and I do allow, that all the remaining 
part of my estate, both real and personal, be equally divided among the 
heirs of my brother, John Ford, the heirs of my sister, Nanny Stowe, the 
heirs of my sister, Sally Ward, deceased, and nephew, Levi Ward.” The 
testator in a former clause had taken notice that his brother, John Ford, 
was alive; Levi Ward was one of the children of Sally. Held, that the 
word heirs was used in the sense of children, and as a designation of the 
persons. The division must be per capita. 

2. The testator’s affection for and preference of Levi cannot be shown by parol 
evidence, but the will, furnishing evidence that he was a favorite nephew 
and an object of peculiar bounty, the devise to him by name shall not be 
considered a repetition of the first as one of Sally Ward’s children; he 
shall have an additional share. 


Petition filed to obtain partition of certain lands described in the 
petition, which came on for hearing before Badger, J., at Fall Term, 
1824, of Linco. 

The object of the parties was to procure the opinion of the court upon 
the construction of a devise in the will of Nathan Ford, deceased. 

The facts, as stated by the parties at the hearing, were these: The 
testator, being seized in fee simple of the lands described in the petition, 
and possessed of a considerable personal estate, duly made and pub- 
lished his last will and testament, which after the usual introduction, 
proceeds to devise in these words: 

“T give and bequeath to my brother, John Ford, 200 acres of lamd, 
including where he, the said John, now lives, during his natural life, 
and at his decease the said land to fall to his, the said John Ford’s 


children. 
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“Item: I give and bequeath to my nephew, Levi Ward, my sorrel 
horse called Murlin, and my negro boy named Dub, to him, his heirs 
and assigns forever. 

“Item: It is my will, and I do allow that all the remaining part of 
my estate, both real and personal, be as equally divided amongst the 
heirs of my brother, John Ford, the heirs of my sister Nanny Stowe, the 
heirs of my sister Sally Ward, deceased, and nephew, Levi Ward.” 

At the time of making this will, and at the time of his death, 
(605) the testator had living his brother John Ford, who had four 
children, Polly, Martha, George, and John; and his sister Nanny 
Stowe, who had nine children, Littlebury, Larkin, Leroy, Lemuel, Jacob, 
Polly, Abram, Whitten, and Pinkney. At that time the testator’s sister 
Sally Ward was dead leaving two children, Sally Ward and Levi Ward. 
Levi is the nephew mentioned in the will, who had then resided with the 
testator (who was unmarried and without children) for fourteen years, 
transacting his business for him as his agent and to his satisfaction. 

The presiding judge below was of opinion upon this case that the 
several families of his brother and sisters, and not the individuals com- 
posing them, were the objects of the testator’s bounty; that the equality 
of division intended by the testator was between the several families 
designated and the nephew Levi Ward; that the children of John Ford 
were entitled to one fourth part of the real estate, the children of Nanny 
Stowe to one other fourth part, the children of Sally Ward, the sister 
(excluding Levi Ward) to one other fourth part, and the said Levi Ward 
to the remaining fourth. And a decree of partition was made accord- 
ingly. The commissioners having returned the partition made by 
them according to this decretal order at the succeeding term of the court 
below, the then presiding judge (Paxton) made a final decree of con- 
firmation thereon, whereupon the petitioner appealed to this Court. 


Wilson for appellee. 
J. Martin contra. 


Taytor, C. J. On a recent case in chancery a question arose upon a 
bequest of one fourth to the children of A. and one other fourth 

(606) to or among the children of B., whether it should be divided per 
capita or per stirpes, and it was decided that the distribution 
should be per capita. Linch v. Pelham, 10 Vesey, 167. I beg leave to 
cite part of the chamcellor’s opinion in that case, because it coincides 
with the opinion I had entertained in this from its opening, and be- 
cause I felt the importance of the sentiments inculeated many years ago, 
when I joined in the decision of Whitehead v. Pritchard, 5 N. C., 382: 
“Upon the next question, whether the distribution is to be per stirpes or 
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per capita, I am not quite sure that my opinion is not against the inten- 
tion. If there is a settled construction, founded upon cases decided, 
applying to the terms used, it is better to adhere to that settled construc- 
tion, though I may entertain some doubt whether it is according to the 
intention, than upon grounds on which I cannot rest in every view of 
the case, to come to a decision having a tendency to shake that which 
forms a rule of construction, and which in practice may have been 
acted upon in many cases. It is clear that if this had been a bequest 
to the younger children of two persons, equally to be divided between 
and among them, the division would be per capita. That rule has been 
applied in mamy instances upon which doubts have been strongly raised; 
for instance, a gift to a brother and the children of a deceased brother, 
who, without a will, would take per stirpes; yet it has been held that 
though the law would have given it in moieties, that is not the effect of 
an express bequest.” 

There, is in my opinion, a settled construction upon all devises of the 
nature of that now before us recorded in a series of decisions to be 
traced back for more than a century, by the aid of which any counsel, 
upon an inspection of a will, can advise his client as to the extent of his 
interest. I should deprecate such a departure from these adjudications 
as would leave judges nothing to guide them but the obscure and often 
undiscoverable intentions of the testators. 

As the devisor takes notice in his will that his brother John (607) 
Ford is alive, by making a special devise to him no doubt is left 
that he used the word “heirs” in the sense of “children” and as a 
designation of the persons. They necessarily must carry the same mean- 
ing when applied to the heirs of Nancy Stowe, and still more clearly in 
relation to those of Sally Ward, whom he states to be dead. All these 
devisees are of equal kin to the devisor in their own persons, though 
making out their pedigree through different stocks, and would, were the 
parents of all dead, be entitled, under the statute of distribution, to a 
division per capita. And this I take to be the proper construction of the 
will, according to the principles established in the following cases, which 
are not essentially distinguishable from this: Blaklen v. Webb, 2 P. 
Wms., 383; Wild v. Bradbury, 2 Vern., 705; Northey v. Strange, 1 P. 
Wms., 340; Malcolm v. Martin, 3 Bro. C. C., 50; Butler v. Stratton, 
ibid., 367; Thomas v. Hole, Forr., 251; Green v. Howard, 1 Bro. C. C., 
31; Phillips v. Gath, 3 Bro. C. C., 64; Rayner v. Mowbray, 3 Bro. C. C., 
234, 

In relation to the share of Levi Ward, it would be impossible to col- 
lect the testator’s preference and affection for him from any parol evi- 
dence, and therefore no notice is taken of the facts alleged on the record. 
But there is on the face of the will sufficient evidence that he was a 





IN THE SUPREME COURT. [10 





DAVIS v. COOKE. 





favorite nephew, by the specific bequest made to him in the first clause, 
and the express devise made to him by name, after the provision made 
for him as one of the heirs of Sally Ward. These circumstances too 
strongly point to the fact of his being an object of peculiar bounty, and 
will not admit of the rejection of the devise to him by name as being a 
repetition of the first. The intent of that was to give him an additional 
share, and this I think ought to be the devise. 


Cited: 8S. c., 12 N. C., 67; Ricks v. Williams, 16 N. C., 10; Ward 
v. Stowe, 17 N. C., 519; Bible Society v. Hollister, 54 N. C., 14. 





DAVIS anv WIFE AND OTHERS v. COOKE. 


By a strict and literal construction of the Act of Limitations, an infant must 
bring his or her action within three years after coming of full age, al- 
though he or she shall be covert, non compos, imprisoned, or beyond seas 
before that period arrives. This, however, is not the obvious construction 
of the act, and a different one has obtained generally in this State since 
the passage of the act in 1715, and will, therefore, be adhered to by the 
Court; so that if an infant female having a right of action marry before 
coming of full age, she is not bound to sue within three years after arriv- 
ing at full age; her coverture protects her. 


(608) Detinve for a negro slave named Sarah, tried before Badger, 

J., at Carteret. A verdict was taken for the plaintiffs, with 
leave to the defendant to move to set it aside and enter a nonsuit on the 
question presented by the following case: 

The negro slave in question was the property of George Bell, who by 
his will bequeathed the same to his widow for life, with remainder to 
the plaintiffs Keturah, Clorinda, or Cloe, and Mary David. The tes- 
tator died in 1794, and the executor, having proved the will, assented to 
the legacy, and put the slave into the possession of the tenant for life, 
who in 1796 died. In the same year one Nathaniel Pinkham took actual 
adverse possession of the slave, claiming her as his own, and retained pos- 
session until 1815, when he sold her to Thomas Cook, who took and re- 
tained possession until his death, when the slave passed into the hands 
of the defendant as the administrator of Thomas Cook, and he hath ever 
since retained possession. 

At the time the adverse possession of Pinkham commenced the plain- 
tiff Keturah was an idiot and infant, and hath continued non compos 
mentis ever since. 
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The plaintiff Clorinda was born in April, 1782, and died an infant in 
1802, amd this action was brought within three years after the first let- 
ters of administration granted of her estate. 

The plaintiff, Mary Davis, was born January 1787, and was (609) 
married in 1803, then an infant under the age of 21, and 
hath continued covert of her said husband, the plaintiff Thomas C. 
Davis, ever since. 

This action was brought 18 February, 1822. If, upon these facts, 
the action of the plaintiffs is barred by the statute of limitations, then the 
verdict to be set aside and a nonsuit entered; if otherwise, the verdict to 
stand and judgment to be entered. 

The presiding judge held that the action was not barred by the stat- 
ute, and rendered judgment accordingly, whereupon the defendant ap- 
pealed. 


Ruffin for appellant. 
Gaston contra. 


Hatt, J. The disabilities expressed in our statute of limitations have 
all the same effect; neither of them is greater or less than another. A 
person, whether laboring under all or any of them, is equally excused 
bringing suits, because all or any one of them incapicitates and destroys 
free agency. All of them create no greater incapacity than one of them. 
Incapacity excuses from suing, and incapacities arise from the different 
sources mentioned in the acts. If, then, one disability excuses from not 
suing as much as all would, and all disabilities are precisely alike, it 
would follow that if any of these disabilities existed at the time when 
the action accrued, the person laboring under them should be excused 
for not suing whilst any of them continue. If there is no disability at 
the time the action accrues, the statute of limitations will not be sus- 
pended by any intervening one, because at the time the action accrued 
the person was a free agent and might have commenced one. I am aware 
that by taking the disabilities mentioned in our act in detail, and con- 
sidering them as distinct provisions, by a strict grammatical construc- 
tion, we may arrive at different results, because, strictly speak- 
ing, no particular disability creates an incapacity unless it ex- (610) 
isted at the time the action accrued. But this construction, in 
my opinion, goes round the spirit of the act, and is an example of the 
maxim Qui heret in litera, hawret in cortice. As far as I can learn, 
the construction I have given it is the one that has been heretofore put 
upon it. I, therefore, think judgment should be entered for the plaintiff. 


Tayzror, C. J. The plaintiff Mary Davis attained her full age on 1 
January, 1808, at which time she was under coverture, and it is con- 
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tended on behalf of the defendant that she was bound to sue within three 
years from that period, as the proviso of the act extends only to that 
disability which existed when the cause of action accrued. 

It has been taken for granted in the argument, that on the amthority 
of adjudged cases, if Mary was obliged to sue within three years after 
her coming of age, and the statute has barred her right, it operates also 
to bar the right of the coplaintiff, who was and still continues under 
disability. It is not necessary for me to express any opinion on the 
very novel question of law which the peculiar facts of this case present, 
nor should I be willing to do so without argument and consideration. 
But I would remark in passing that in all the cases wherein it has been 
held that the right of those coplaintiffs who are under disability is 
barred by the neglect to sue within due time, of those who were of 
ability there was one or more of the plaintiffs free from all the incapaci- 
ties enumerated in the statute. And Perry v. Jackson, in 4 Term, 519, 
was decided on the reasoning that the proviso was introduced into the 
statute in order to protect the interests of those persons which there was 
no one of competent age, of competent understanding, or competent in 

point of residence, to protect. The words of the proviso are: 
(611) “If any person or persons that is or shall be entitled to any such 

action, ete., be or shall be, at the time of any such, given or ac- 
crued, fallen or come within the age of 21 years, then such person or 
persons shall be at liberty to bring the same actions so as they bring 
the same within such times as are before limited after their coming of 
full age, ete.” The grammatical construction of this clause, it has 
been properly remarked by the Court, extends only to cases where the 
person individually, a single plaintiff, or persons in the plural when 
there are several plaintiffs, are not in a situation to protect their inter- 
ests. In that case one or more of the partners was resident in England 
and free from all disability. In Riden v. Frion, 7 N. C., 577, two of 
the plaintiffs were of full age. And in no ease has it occurred that all 
the plaintiffs were under disability when the cause of action accrued, 
and continued so till its commencement. In the absence of express au- 
thority, I should pause before I pronounced the right of the plaintiff 
Keturah defeated by the neglect of her sister Mary, who never has been 
sui juris since the cause of action accrued. — 

It is contended on the part of the defendant that, as the cause of ac- 
tion accrued when Mary was a minor, she was bound to sue within three 
years after arriving at the age of 21 years, whereas a period of eleven 
years beyond that time had elapsed, and that the disability of cover- 
ture having supervened to that of infancy, does not give her three years 
after the dissolution of the coverture; that the exceptions in the proviso 
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are to be referred respectively to that disability which existed at the 
time the cause of action accrued, and do not extend to any occurring 
afterwards. In support of this objection several cases have been read 
which tend strongly to show that is the true construction of the act; and 
though it may be discovered upon an attentive and critical examination 
of it, it is not the obvious one. On the contrary, the general if 

not universal impression in this State has been that the act de- (612) 
signed to protect the rights of those whom the law deemed in- 
capable of taking care of them themselves, and that an infant becoming 
covert during her infancy was as much an object of the law as a feme 
covert, on whom a right devolved during her coverture. 

I am satisfied, from an attentive examination of the act of 1715, that 
this is not its true and grammatical construction, but that, according 
to its terms, the infant must bring the action within three years after 
his or her coming of full age, although he or she shall be covert, non 
compos, imprisoned or beyond sea before that period arrived; that the 
non compos should bring his action within three years after he became 
of sound mind, although during his infirmity he became imprisoned, and 
so on as to the other exceptions. The act, however, has received a 
different construction, occasioned, perhaps, by its never having under- 
gone a rigid scrutiny, but more probably from the privileges and im- 
munities possessed by persons at the common law, who labored under 
‘these several disabilities, which, by general acceptamce, have been trans- 
ferred to the interpretation of the act. 

At the common law no laches were accounted in infants and feme 
coverts for not making a claim or entry to avoid descents; and in dis- 
cussing this subject Littleton states “that if husbamd and wife, as in 
right of the wife, have title and right to enter into lands which another 
hath in fee or in fee tail, and such tenant dieth seized, ete., in such case 
the entry of the husband is taken away upon the heir which is in by 
descent. But if the husband die, then the wife may well enter upon the 
issue which is in descent, for that no laches of the husband shall turn 
the wife or her heirs to any prejudice or loss in such case, but that the 
wife and her heirs may well enter where such descent is eschewed during 
coverture.” Littleton, sec. 403. In his commentary on this section 
Lord Coke, after stating that the law would be different if a feme sole 
were disseized of lands and then take husband, proceeds thus: 

“But if the woman were within age at the time of her taking (613) 
husband, then the dying seized shall not, after the decease of her 
husband, take away her entry; because no folly can be accounted in her, 
for that she was within age when she took husband, and after coverture 
she cannot enter without her husband; all which is implied in the, ete.” 
Co. Litt., 246a. 
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This construction of the case of cumulative disabilities, thus clearly 
stated by Lord Coke, has by long acquiescence attached itself to the act 
of limitations, and cannot directly be changed by any authority less than 
that of the Legislature. The opinion has been general, if not universal, 
in this State for the last thirty years that such is the meaning of the 
act; and it is not from matter decided only where the point has been 
raised upon argument, but also from the long-continued practice of the 
courts, without objection taken, that the rules of law are collected. 15 
East, 225. I, therefore, think the judgment should be affirmed. 


Henverson, J., being of this opinion, also. 
Per Curiam. Affirmed. 


Cited: Caldwell v. Black, 27 N. C., 472; Williams v. Lanier, 44 
N. C., 37; Davis v. Perry, 89 N. C., 422. 








STATE v. THOMPSON. 


The Attorney-General] has a discretionary power to enter a nolle prosequi, for 
the proper exercise of which he is responsible; the Court will not inter- 
fere unless the power be oppressively used. After entering a nol. pros., 
when a cause is called for trial, he may issue a capias returnable to the 
next term upon the same indictment. 


Tue defendant was indicted for permitting his negro slave to hire his 
own time, and when the cause was regularly called for trial before Nor- 
wood, J., at Waxr, the defendant was ready and urged for a trial. The 

Attorney-General directed a nolle prosequi to be entered in the 
(614) case without assigning any reason therefor; and after the nol. 

pros. was entered the Attorney-General moved for a capias 
against the defendant, returnable to the next term of this Court, which 
was refused by the court, whereupon the Attorney-General appealed. 


Taytor, C. J. It seems from the authorities cited that the Attorney- 
General has a discretionary power to enter a nolle prosequi, for the 
proper exercise of which he is responsible. We know of no case where 
the Court has interfered with the exercise of this power, though they 
certainly would do so if it were oppressively used. As to the directing 
another capias to issue, returnable to the next term, the authorities as- 
sert that such process may be awarded upon the same indictment. 6 
Mod., 261; Com. Dig., “Indictment R.”; 1 Chitty C. L., 480. We, there- 
fore, think that it should have been directed in this case. j 

Per CurtaM. Reversed. 

Cited: S.v. Thornton, 35 N. C., 258; S. v. Williams, 151 N. C., 661. 
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STATE v. ALLEN, a NEGRO SLAVE. 


1. The county courts alone can take original cognizance of a common-law 
grand larceny committed by a slave. 


2. If, therefore, a slave who has once had his clergy be indicted in the Supe- 
rior Court for a grand larceny at common law, the indictment should 
state that it was the second offense, so as to incur the punishment of 
death, and that the court might see upon the record that it had juris- 
diction. 


At the Spring Term last of Wayne, Badger, J., the prisoner was in- 
dicted at common law for a grand larceny in stealing a steer, and was 
thereof found guilty by the jury. After his conviction, the prisoner, 
being brought to the bar for judgment, prayed the benefit of his 
clergy. Upon which Mr. Solicitor Miller, by a counterplea to (615) 
this prayer of clergy, showed a conviction before had of grand 
larceny by the prisoner, and demanded judgment of death against him. 
The caption of the record of the former conviction recited in the coun- 
terplea was in these words: “At a Superior Court of law, holden for 
the county of Greene on the second Monday after the fourth Monday of 
March, in the year 1822, by and before the Honorable Joseph J. Daniel, 
esquire, judge of the said court.” The indictment set forth in the coun- 
terplea was as follows: “The jurors for the State, upon their oath, 
present that Allen Woodard, late of the county of Greene, on the 1st 
day of March in the year of our Lord 1822, about the hour of 11 of the 
night of the same day, with force and arms, at amd in the county afore- 
said, the dwelling-house of one Asa Daniel there situate feloniously and 
burglariously did break and enter with intent the goods amd chattels of 
the said Asa Daniel in the said dwelling-house then and there being, 
then and there feloniously and burglariously to steal, take and carry 
away, and then and there in the same dwelling-house, with force and 
arms, twenty pieces of bacon, of the value of 40 shillings, of the goods 
and chattels of the said Asa Daniel, in the same dwelling-house then 
and there being found, then and there feloniously and burglariously did 
steal, take and carry away, against the peace and dignity of the State.” 
The record as recited then stated the arraignment and trial in these 
words: “On Thursday, 11 April, 1822, the prisoner, Allen Woodard, 
a eolored man, was arraigned at the bar, and upon his arraignment 
pleaded not guilty. Whereupon the following jury were sworn and 
charged, viz.: (naming them). The jury find the prisoner at the bar not 
guilty of the felony and burglary wherewith he stands charged, but 
guilty of grand larceny.” The record then showed the prayer 
of clergy by the prisoner, its allowance by the court, and a judg- (616) 
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ment of public whipping (instead of burning in the hand), according 
to the act of Assembly of 1816 for that purpose made. The counter- 
plea then averred the identity of the prisoner Allen and the said Allen 
Woodard, and prayed judgment. 

The solicitor then produced in the court below the record of convic- 
tion alleged in his counterplea, and proved the averments of fact, which 
are also admitted by the prisoner, and moved for judgment. 

The presiding judge refused to pronounce any judgment against the 
prisoner, ordered the judgment to be arrested and the prisoner to be 
discharged ; whereupon the solicitor appealed to this Court. 


Tayxor, C. J. The principal question in this case, whether the 
Superior Courts have jurisdiction of the offense charged against the pris- 
oner, was decided at the last term, in S. v. Adams. ante 188, and it was 
then considered that the county court alone could take original cogniz 
ance of the offense. If the glave is charged with the second offense, so 
as to incur the punishment of death under the act, it ought to be so stated 
in the indictment, that it might appear on the face of the record that 
the court had jurisdiction. At present the indictment discloses a crimi- 
nal charge, which is confined expressly to the county courts. The judg- 
ment must be 

Per Cura. Affirmed. 





(617) 
STATE v. DANIEL, CRESE, anp PIETY, Necro SLAVEs. 


When slaves are charged with a simple grand larceny at the common law, to 
give the Superior Courts jurisdiction it should be stated in the indictment 
that it is the second offense, because otherwise it is not punishable with 
death. 


Ar Spring Term last of Wayne, before Badger, J., the prisoners, 
three negro slaves, were indicted by the grand jury for a simple grand 
larceny at common law in stealing a steer. The prisoners being put to 
the bar for their arraignment, and the indictment being read to them, 
it was stated and admitted by the solicitor that neither of the prisoners 
had before been admitted to the benefit of clergy, or been convicted of 
any felony. . 

The presiding judge being of opinion that the offense charged in the 
indictment was not within the act of Assembly giving the Superior 
Courts jurisdiction of offenses committed by slaves, as the purishment 
could not, upon conviction, extend to life, refused to put the prisoners 
to answer the charge, and ordered the indictment to be quashed. Where- 
upon Mr. Solicitor Miller, for the State, appealed to this Court. 
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Taytor, C. J. It is only upon a second conviction of the offense 
stated in the indictment that the punishment of death is annexed to it; 
and it is eonsequently triable in the county court according to the act 
of 1793, ch. 381. The Superior Courts obtain jurisdiction under the 
act of 1816 only where the offense is so charged as to appear upon the 
face of the indictment to be punishable with death. It would be vain 
to try the prisoner first, and then to consider whether he was liable to 
punishment. This was settled in S, v. Adam, ante, 188. The 
court acted correctly in refusing to put the prisoners to answer (618) 
the charge. 

Per Curiam. 


Affirmed. 








STATE v. ROUT.—From Buncombe. 


in an indictment for stealing a bank note, a description of the note in the 
following words, “one $20 bank note on the State Bank of North Carolina, 


of the value of $20,” is good. 


Inpictment for grand larceny, charging the defendant with having 
stolen “one $20 bank note on the State Bank of North Carolina, of the 
value of $20, of the goods and chattels of one,” etc., and the only ques- 
tion before this Court was as to the sufficiency of the description of the 
note in the bill of indictment. The case stood here upon the appeal of 
Mr. Solicitor Wilson, for the State, from the judgment pronounced be- 
low for the defendant. 


Taytor, C. J. In the description of the thing stolen, in an indict- 
ment for larceny, so much is certainly essential as will enable the jury 
to decide whether the chattel proved to have been stolen is the very 
same with that upon which the indictment is founded and will give to 
the court judicial knowledge that it could have been the subject of the 
offense charged, to the end that the defendant may be protected from a 
subsequent prosecution for the same cause. Upon the first ground the 
jury can have no difficulty, from the description in this indictment to 
form an opinion whether the bill actually stolen is the same the prisoner 
is charged with stealing. The other inquiry depends upon the act of 
the Assembly creating the offense, which makes it felony to steal “any 
bank note, check, or order for the payment of money issued by or 
drawn on any bamk or other society or corporation within this (619) 
State or within any of the United States.” 1811, ch. $14. If, 
therefore, it appears on the face of the indictment to be # note of the 
State Bank, it comes within the very words of the act, and is conform- 
able to approved precedents for a similar offense under the statute upon 
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which this act is framed; for under the statute of Geo. II., which makes 
stealing choses in action felony, it has been uniformly held that an in- 
dictment for stealing bank notes is good if it merely describes them as 
such, without setting them forth. Thus it has been holden sufficient 
to allege that the defendant “stole divers, to wit, nine bank notes for the 
payment of divers sums of money, in the whole amounting to a large 
sum of money, to wit, the sum of........ of lawful money, and of the 
value of........ ,”’ without even stating the value of any individual 
note. 2 Leach, 1103. A note on the State Bank is as intelligible as a 
note issued by the bank, and would be understood in common accepta- 
tion in the same sense, for it is a familiar mode of speech to say “a note 
on or upon a man,” amd is understood as a note drawn by a man. Nor 
was it necessary to allege that it was a note on or issued by “the presi- 
dent and directors,” for though that is the corporate name of the bank 
by which alone they can sue or be sued, yet it is called in the act creating 
it “the State Bank,” amd by that name restrictions are imposed upon it. 
Section 14. A difference is taken in the authorities where a corpora- 
tion is party to a suit, and where it is only referred to in a suit in 
which it is not a party. In the former case it must be exactly de- 
scribed by its corporate name; in the latter it is sufficient to describe it 
in such a manner as to identify the corporation. 1 Kyd on Corp., 227; 
Bac. Ab., “Corporation, C.,” 25. 

A more general description of the note stolen than the one contained 
in this indictment has been repeatedly held good. The charge was for 
stealing from the person of A. “one bank note of the value of $10, of 

the goods and chattels of the said A.” Exceptions were taken 
(620) to this description, which were overruled, the court holding that 

a bank note was by necessary implication a note for the payment 
of money, and that generally a person from whom a note is stolen is 
incapable of giving a very particular description of it. 1 Mass., 336. 
In 3 Bos. & Pull., 145, a case is cited by one of the judges in which 
a man was indicted for stealing a 5/. note, without adding any further 
description of the note, the person from whom it was stolen not recol- 
lecting the tenor of the note; and, the point being reserved for the opin- 
ions of the judges, they held the indictment sufficient. I am, there- 
fore, of opinion that the judgment rendered in this case was erroneous, 
and must be reversed. 


Hatt and Henperson, JJ., assenting. 
Per Curtam. Reversed. 


Cited: S.v. Boon, 49 N. C., 466; S. v. Fulford, 61 N. C., 563; 8. v. 
Bishop, 98 N. C., 776. 
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STATE v. SIMPSON.—From Carteret. 


The act of 1811 concerning the use of false tokens or pretenses requires that 
the cheat should be accomplished by means of some token or false con- 
trivance calculated to impose on the credulity of ordinary men. A mere 
lie was not in the contemplation of the legislature. 


InpicTMENT in the following words, viz. : 

“The jurors for the State, upon their oath, present that Absalom 
Simpson, late of the county of Carteret and State of North Carolina, on 
the 6th day of June, in the year 1824, with force and arms, in the 
county and State aforesaid, unlawfully, knowingly, and designedly did 
falsely pretend to one Mitchell W. Piner that the said Absalom wished 
to see a certain judgment which he, the said Mitchell, had obtained 
against him, the said Absalom, before George Gillikin, Esquire, one of 
the justices of the peace for the county of Carteret, and that he, the 
said Absalom, wished to see said judgment for the purpose of ascertain- 
ing the amount due thereon, and for the purpose of paying the same to 
the said Mitchell, by which said false pretenses he, the said Absalom, 
then and there, to wit, on the said 6th day of June, in the year 
1824, at the county and State aforesaid, unlawfully, knowingly, (621) 
and designedly did obtain from the said Mitchell the judgment 
aforesaid, of the value of 1 pound 10 shillings, of the goods and chattels 
of said Mitchell, with an intent then and there to cheat and defraud 
him, the said Mitchell; whereas in truth and in fact he, the said Absa- 
lom, did not wish to ascertain the amount due on said judgment, and 
whereas in truth and in fact the said Absalom did not wish and intend 
to pay the amount so due to said Mitchell on said judgment, to the great 
damage and deception of said Mitchell, to the evil example of all others 
in like case of offending, against the form of the statute in such case 
made and provided, and against the peace and dignity of the State.” 

The case stood before this Court on the appeal of the State from the 
judgment below for the defendant. 


Badger for defendant. 


Henverson, J. I concur with the judge of the Superior Court that 
there should be judgment for the defendant; for whatever may have been 
the construction of the statute of George II in relation to false pretense 
(and I think even that statute would not extend to this case), our own 
statute under which this defendant is indicted requires that the 
cheat should have been effected by means of some false contriv- 
ance, calculated to impose upon the credulity of ordinary men, (622) 
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for if a cheat practiced by a bare and naked lie was designated to be 
brought within the statute, why insert in the specifications false writ- 
ings, tokens, ete., or why insert any specifications at all? The words 
“any pretense whatever” must, therefore, mean pretense of the like kind, 
something more than a naked lie, something of the same family with 
those specified. To read the statute otherwise would be making the 
Legislature insert the specifications for no purpose, or something more 
to no purpose, to wit, to puzzle and perplex. 

The general words were enacted from a consciousness of an inability 
to enumerate every device which the knavery and ingenuity of man 
might devise. All such as were of the kind enumerated were intended to 
be included, and none other. It is not good policy to call in the aid 
of the crimina] law whenever a person has received an injury, one 
which common prudence might have guarded against. 


The Cuter Justice and Judge Hatu assented. 
Per Curtam, Affirmed. 


Cited: 8S. v. Boon, 49 N. C., 467; S. v. Phifer, 65 N. C., 323; 8S. v. 
Daniel, 114 N. C., 825. 





(623) 


STATE v. PETTAWAY. 


1. Under the act of 1741, ch. 30, a man may be charged with the maintenance 
of a bastard child begotten on the body of a married woman, upon proof 
of the nonaccess of her husband. The wife is not a competent witness to 
prove nonaccess; she may, however, from necessity, be examined to prove 
her criminal intercourse with another. 

2. If by reason of imbecility, or on any personal account or by reason of 
absence from the place where the wife was, the husband cannot be the 
father of his wife’s child, it shall be adjudged a bastard. 


Tue defendant was charged with being the father of a bastard child, 
begotten on the body of one Avy Perry, and pleaded thereto that he was 
not the father, and that Avy Perry was a married woman. The war- 
rant for his apprehension issued 13 March, 1824. 

On trial before Norwood, J., at Epcecomse, the jury found a special 
verdict as follows: “That the defendant is the father of the child; that 
the husband of Avy Perry has not been absent seven years next before 
13 March, 1824, but has been absent from the State of North Carolina 
six years ten months; that he was heard of in the State of Tennessee in 
1820 amd in the State of Georgia in 1821.” 
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The presiding judge was of opinion that the law was in favor of the 
defendant on this finding, and ordered the proceedings to be dismissed, 
whereupon the Attorney-General for the State appealed. 


Taytor, C.J. There are two objections made by the defendant to his 
being charged with the maintenance of the child sworn against him. 
The first is that the mother is a married woman and that the 
power of the justices and the county court is confined by the ex- (624) 
press terms of Laws 1741, ch. 30, sec. 10, to the case of a single 
woman being pregnant or delivered. The other is that the access of 
the husband shall be presumed, unless he was beyond sea so long a 
period before and during gestation as to render it impossible that he 
should have been the father. 

It will appear from am accurate examination of the law that the first 
objection is untenable; for although it uses the expression, “single 
woman,” in the part of the section making provision where the woman 
refuses to declare the father, yet in the subsequent part of the same 
section it proceeds: “But in case such woman shall, upon oath, before 
the said justices, accuse any man of being the father of a bastard 
child,” ete., expressions which comprehend every woman, married and 
single, who shall have a child born under such circumstances that the 
law would adjudge it to be a bastard. If a married woman hawe a 
child born by an adulterous intercourse, in violation of the rights of 
matrimony, the nuptial state of the woman does not prevent the law 
fiom pronouncing the child a bastard. The mother having a child un- 
der such circumstances is, in the sense of the act, a single woman; for, 
the bastardy of the child being established, it follows as a necessary 
consequence that it was born out of lawful matrimony, and our act 
employs the same terms with the Statute 6 Geo. II., which was passed a 
few years before it, under which statute convictions have been repeatedly 
had upon proof of the nonaccess of the husband. Rex v. Bedall, 2 
Strange, 1076; Rex v. Reading, Andr., 10. In those cases the objection 
was not even taken, and in Rex v. Luffe, 8 East, 196, where it was taken, 
it was overruled without hesitation. 

The other objection is founded upon the old rule of the common law, 
that if the husband was within the four seas, that is, within the juris- 
diction of England, no proof of nonaccess to his wife was admissible, 
but the child was deemed to be his. But this notion, entirely 
destitute of any rational foundation, has been long since ex- (625) 
ploded, and it is now held that if, by reason of imbecility or on 
any personal account, or from absence from the place where the wife 
was, the husband could not be the father of the child, it shall be ad- 
judged a bastard. This position is so plainly shown by the authorities 
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cited in the argument that it is needless to dwell upon it. It is also 
equally well established that the wife is not a competent witness to 
prove the nonaccess of her husband, upon principles of public policy, 
which will not allow her to give evidence against the husbamd in cases 
affecting his interest or character, except in cases of necessity. As to 
her criminal intercourse with another, she may be examined, because a 
fact so secret in its nature can searcely ever be proved by other evidence. 
To this fact alone the woman certified, so far as the record speaks; 
the jury have found the nonaccess, but there is no ground to presume 
that the verdict was in this respect founded on the evidence of the 
woman. Every fact is proved to warrant the application of the law 
that the defendant be adjudged the reputed father and charged with the 
maintenance of the child as the county court shall order; to which end 
a procedendo must issue to that court. 
Per Curtam. Reversed. 


Cited: 8S, v. Allison, 61 N. C., 346; Boykin v. Boykin, 70 N. C., 265; 
S. v. McDowell, 101 N. C., 736; S. v. Peeples, 108 N. C., 769; S. v. 
Liles, 134 N. C., 742; Ewell v. Ewell, 163 N. C., 236. 








IN EQUITY. 


( 626) 2 
BOYD anp Orners v. CARSON.—From Mecklenburg. 


Tue bill stated that the complainants had agreed to purchase a store 
of goods belonging to the defendant, and that the contract between the 
parties was that defendant should make a correct inventory of the 
goods, with their then value agreeably to his then selling price, from 
which defendant was to deduct 45 per cent, and the sum remaining was 
the price which complainants were to pay. The bill then stated that 
the amount of the goods was $4,351.68, and that a deduction of 45 per 
cent would leave $2,394.13, but that, owing to some error in calculation, 
complainants gave to defendant a bond for $3,046.18; that they after- 
wards discovered their error on am inspection of the calculation of 
Carson; that Carson refused to correct it, and had sued them on the 
bond, and they prayed an injunction, ete. 

The defendant answered that the contract was that he would sell his 
store of goods to complainants at costs and charges, amd in order to 
ascertain the costs and charges it was agreed that an invoice should be 


taken at the retail prices, from which was to be deducted 50 per cent, 
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the advance put upon them by defendant, or, in other words, the retail 
prices; that then to the sum so remaining, after taking off the advance, 
was to be added 5 per cent to cover costs and charges; that, according to 
the calculation made as agreed on, the sum due was $3,046.18, for which 
complainants gave their bond, on which they have since made large 
payments; that at the time of giving it they pretended that the calcula- 
tion was erroneous, but on having it explained to them they acknowl- 
edged its correctness. 

Defendant, further answering, admitted that in the agreement (627) 
50 per cent was spoken of as the deduction to be made, but that 
was the 50 per cent added to the invoice price, which in fact was a dis- 
count of 3344 per-cent. 

The matter of account was referred to the clerk and master of this 
Court, who reported that, according to the contract, the goods were to 
be estimated at the retail prices—in other words, at an advance of 50 
per cent; that a discount of 45 per cent was then to be made, leaving 
thereby 5 per cent on prime cost to cover costs and charges. The re- 
sult would be as follows: | 





Amount according to retail prices............+00+: $4,351.68 
Deducting theadvance, 50 per cent, say one-third... 1,450.56 
ND GE a sccchéncndapaceentesaneneeenien $2,901.12 
BE © OE Gio ven ve cvcdcavectsssonascesscencds 145.05 
Leaves the sum of............... hovscepaees $3,046.17 


If it is to be understood that $45 in each hundred of the amount of 
the retail prices is to be deducted, then the result is as follows: 





SE OE CURE i inn as 6 occ cv cncvcnastacss $4,351.68 
Deduct $45 from each hundred................... 1,958.24 
BOE ancdccedndnacnssnsneessssennescened $2,393.44 


By this calculation (if 50 per cent was the advance) the defendant, 
instead of getting 5 per cent for costs and charges, does not get the 
prime cost of the goods. 


Per Curtam. The view of this case, taken in the first calculation of 
the master’s report, is supported by the evidence in the cause, and 
corresponds to the contract of the parties. Therefore, dissolve the in- 
junction with costs. 
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(628) 
PRATER v. MILLER.—From Rutherford. 


1. A court of equity can afford no relief on a contract or agreement which is 
uncertain. By this is meant, however, uncertain in its terms; for when 
an agreement to do a thing, either in itself or by reference to any other 
rule, furnishes the means of ascertaining the thing, or if the thing be not 
now certain, or capable of certainty, yet if a rule be given by which it 
may hereafter be rendered certain, equity will interfere. 


2. Equity is not obliged to decree a specific performance wherever damages 
might be recovered at law, but will judge from all the circumstances 
whether the agreement is such as ought, in justice to both parties, to be 
carried into effect. Where, therefore, an agreement is made between A. 
and B. for the purchase of a large tract of land, a title to be made when B., 
the purchaser, pays for it, and B. goes into possession and continues for 
ten or twelve years, and in all that time pays but a very insignificant 
part of the purchase money, equity will not compel A. to convey to B. a 
portion of the land equal in value to the money paid by him, especially 
when laying off this portion of the land must materially impair the value 
of the residue of the tract. B., the purchaser, is entitled in equity to have 
the money which he has paid refunded, and is not chargeable with the 
rents and profits while in possession, because by the agreement he was to 
take possession and plant and build; but he is justly chargeable with 
interest on the purchase money. 


Tue bill set forth that about ten years prior to the filing thereof the 
complainant contracted with the defendant for the purchase of a tract 
of land at the price of $2 per acre, to be conveyed when the complain- 
ant should pay for the same. At the time of the contract it was agreed 
between the parties that the complainant should take so much of the 
land as he might afterwards find he had the ability to pay for, and 
complainant went into possession of the tract, and clearing about 30 
acres, improved the same with buildings, an orchard, ete. The com- 
plainant further stated that, being a blacksmith, he had for a period of 
eight years done work for the defendant, the value of which was about 

$130 and that he also rendered services to the defendant on his 
(629) farm to the value of $33; that for these services he had never 

demanded payment of the defendant, always expecting that the 
sum due him would be retained by the defendant in part payment of the 
purchase money of the land. The bill then proceeded to state that 
after complainant had lived some time on the land the defendant com- 
menced suit against him by action of ejectment, obtained judgment, and 
was about to issue a writ of possession. The bill concluded with a 
prayer for an injunction, and a general prayer for relief. 


Seawell moved to dismiss the bill. 
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Taytor, C. J. I am unwilling to dismiss this bill, because I think 
it states a strong ground of equity, and whatever uncertainty there is 
as to the number of acres, or the amount of the plaintiff’s account, may 
be reduced to a certainty by a survey and by a reference to the clerk. 
It is a circumstance entitled to weight that the plaintiff has been 
allowed to remain in possession for so great a length of time, and to 
make improvements. The bill is not drawn with sufficient precision, 
but I think it should go to a hearing. 

And of this opinion were the rest of-the Court; and now on the 


hearing: 


Seawell for defendant. (630) 
Badger for complainant. 


The Court here informed the counsel they were satisfied that (631) 
the objections taken by the defendant’s counsel were answered, 
and the agreement sufficiently certain; but that another objection pre- 
sented itself to the Court. Upon the proofs it appears that only 18 
acres out of a tract of 500 have been paid for. As a performance this 
seems illusory, and the Court will not decree specific performance as 
to these 18 acres, because it cannot be supposed that the defendant in- 
tended to sell so small a portion of that tract, but he must hawe con- 
templated a sale of some part of his land bearing a greater proportion 
to the whole, and ought not to be obliged to dismember the tract for 
the sake of selling 18 acres at $2 per acre. 

Badger then contended the complainant was entitled to a decree for 
the repayment of purchase money advanced. 


Per Curtam. The question made by the bill and answer is (633) 
whether there was an agreement to sell the land, or so much 
thereof as the plaintiff should be able to pay for, or whether the plain- 
tiff was put into possession and allowed to go on and improve the land 
in consideration of his doing the defendant’s blacksmith’s work. 

The contract of sale, according to the plaintiff’s statement, is so 
fully proved by five witnesses that there could be no hesitation in de- 
creeing a specific performance if the price had been paid. The objec- 
tion to the uncertainty of the agreement cannot prevail, for though it 
did not stipulate for any precise number of acres, yet being an 
executory agreement, the completion of which was referred to a (634) 
future act, whenever that was ascertained, viz., the ability of 
the party to pay, the contract became certain. A lease of land, without 
mentioning any term, is void for uncertainty; but a lease for so many 
years as J. S. should name would be good. 2 Vern., 684; Hob., 174. 
Whatever number of acres the plaintiff should be able to pay for, and 
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did pay for, or tender the payment, the defendant was bound to make 
a title for, and the Court, in a case unattended by other circumstances, 
would decree a specific execution for. 

But there are insuperable objections to such a decree in this case, for 
the plaintiff, after a possession of ten or twelve years, enjoying the 
rents and profits, has paid but the sum of $71, which, with the charge 
of interest against him, would reduce the quantity of land he might 
claim to 18 or 20 acres. And if this were laid off so as to include his 
improvements, it would detach 90 acres from the tract, thereby doing 
to the defendant more injury than any damages which the plaintiff 
could recover at law. When the defendant made the agreement he 
must have calculated upon something like a substantial purchase on 
the part of the plaintiff, upon the payment for a quantity that would 
bear a due proportion to the whole tract, and it is ineredible that he 
should have considered himself as incurring an obligation compelling 
him to convey an insignificant part of the tract, so laid off as greatly 
to impair the value of another considerable portion. From an inspec- 
tion of the plat it seems probable that 110 acres which projects from 
the tract, and on the nearest part of which the plaintiff has settled, was 
the portion within the contemplation of the parties, for that might be 
laid off without destroying the unity of the tract. 

This Court is not obliged to decree a specific performance, although 
damages might be recovered at law, but will judge from all the cir- 

cumstances whether it is such an agreement as ought to be car- 
(635) ried into effect, for it would be hard to carry an agreement into 

execution in equity when it would be greatly to the prejudice of 
the party against whom it should be decreed, if a jury upon inquiry 
should find but very small damages. And the circumstances of this 
case would probably lead to such a result. It would not be right to 
charge the plaintiff with the rents and profits while he was in posses- 
sion, for it seems to have been a part of the agreement that he should 
take possession and plant and build; but he is justly chargeable with 
interest on the purchase money. 2 Atk., 490; 3 Atk., 673; 12 Ves., 26. 

The decree must be that the plaintiff recover the balance, with inter- 
est from the time the defendant obtained possession, at which period 
the defendant should have refunded the money paid, as he had put an 
end to the contract. Each party to pay his own costs at law and in 
equity. 


Cited: Herren v. Rich, 95 N. C., 502. 
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ACCORD AND SATISFACTION. 
1. If an obligor pays a less sum than is due, either before the day speci- 
fied or at another place than is limited by the condition, and the obli- 
gee receive it, this is a good satisfaction. Smith v. Brown, 580. 


2. Accord and satisfaction made before a breach of covenant cannot be 
pleaded in bar of an action on the covenant; but when any damage 
has accrued under the deed the accord may be pleaded in discharge 
of such damage. Ibid. 


ACTION ON THE CASE. 
When a slave is hired, and is killed during the period for which he was 
hired, case for damages against the person killing is the proper 
remedy for the owner. Hilliard v. Dortch, 246. 


AGENT. 

Where a writ was issued in the name of A. as plaintiff, and at the time 
of the issuing of it A. indorsed thereon that the suit was brought to 
the use of B., it was Held, that A. thereby made B. his agent to re- 
ceive and collect the amount of the debt sued for, and gave notice of 
such agency to the world, and that consequently A. was bound by the 
act of his agent within the authority given him; that the authority 
here was to receive to his own use, and not as a mere collector, and, 
therefore, that B. might receive anything which he thought proper 
in the discharge of the debt. Clark v. Shields, 461. 


AMENDMENT. 


The omission in the writ of the name of a party plaintiff may be amended 
on seasonable application to the court below; but the Supreme Court 
has no power to amend in such case. Wilcox v. Hawkins, 84. 


APPEAL. 
1. An appeal to the Supreme Court from an interlocutory judgment will 
be dismissed. Medford v. Harrell, 41; Latham v. Bowen, 418. 


2. An act done by the Superior Court in the exercise of legal discretion is 
not the subject of appeal to the Supreme Court. S. v. Lamon, 175. 


ASSUMPSIT. 
Assumpsit will not lie on a judgment rendered by a justice of the peace. 
Bain v. Hunt, 572. 


ATTORNEY. 
1. A county attorney is not entitled to have a fee taxed for his benefit on 
a scire facias issued to a guardian under the act of 1820. Randolph v. 
Johnson, 238. 
2. Foreigners not naturalized cannot be licensed as attorneys in North 


Carolina. Ez Parte Thompson, 355. 
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ATTORNEY—Continued. 

3. An attorney at law is not entitled to a commission of 5 per cent on the 
amount of a bond placed in his hands for collection when the money 
is paid into the clerk’s office and the plaintiff applies in person for it. 
Leach v. Strange, 601. 


AUCTIONEER. 

When an act of Assembly gives to an auctioneer an exclusive right of 
selling goods at auction, except in particular cases, the law, inde- 
pendent of any contract between the parties, imposes on the auc- 
tioneer as an official duty that he shall pay over to his employer the 
proceeds of the sale; and, therefore, it was Held, that the auctioneer 
and his securities were liable on the auctioneer’s official bond, when 
he had failed to pay over to his employer, for a breach of that part 
of the condition which bound the auctioneer to do and permit all and 
whatsoever the law required. Comrs,. v. Holloway, 234. 


BAIL, Vide Record, 4; Sheriff, 7; Honest Debtors, 1. 


BANK NOTES. 

1. For many purposes bank notes are to be considered as money. They 
are so considered in an action for money had and received, where the 
plaintiff has received a counterfeit bank note in exchange for genuine 
bank notes. Anderson v. Hawkins, 568. 

2. A payment in a counterfeit bank note is a nullity, and plaintiff may 
recover back the amount. bid. 

3. An indorsement on a bank note, of itself, signifies nothing in the way 
of contract. Jbid. 


Vide Sheriff, 11; Indictment, 9. 


BASTARDY. 

1. Under the act of 1741, ch. 30, a man may be charged with the main- 
tenance of a bastard child begotten on the body of a married woman, 
upon proof of the nonaccess of her husband. The wife is not a com- 
petent withness to prove nonaccess; she may, however, from neces- 
sity, be examined to prove her criminal intercourse with another. 
8S. v. Pettaway, 623. 


2. If by reason of imbecility, or on any personal account, or by reason of 
absence from the place where the wife was, the husband cannot be 
the father of his wife’s child, it shall be adjudged a bastard. Ibid. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Days of grace are not to be allowed as between the original parties to 
a single bill, notwithstanding such paper is made negotiable by stat- 
ute. Jarvis v. McMain, 10. 

2. The rule that notice to a distant indorser should be sent to the post- 
office nearest to his residence was founded on the presumption that 
the information would most speedily be given in such way. But 
the rule is subject to modification; and the inquiry is, Was the notice 
directed to that postoffice which was most likely to impart to the 
indorser the earliest intelligence, though it may not be the nearest? 
If it was, it is sufficient. Bank v. Lane, 453. 
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BILLS OF EXCHANGE—Continued. 


3. The payment of negotiable instruments should not be dependent on a 
contingency. Goodloe v. Taylor, 458. 


4. Where a note was drawn as follows: “Against the 25th of December, 
1819, or when the house John Mayfield has undertaken to build for 
me is completed, I promise to pay,” etc. It was Held, that the par- 
ties by inserting a specific date of payment had made it payable at 
all events, whether the house was completed or not, and that conse- 
quently the note was negotiable. Ibid. 


5. A sealed note is not entitled to days of grace as between indorsee and 
indorser. Fields v. Mallett, 465. 


- 6. When the maker of such a note was a physician, having a shop and a 
dwelling-house in different parts of the town, and when the note 
became due the indorser informed the holder that the maker was 50 
miles out of town, and would pay on his return; it was Held, that 
under such circumstances an application at the shop was all that the 
law required, and that an application at the dwelling-house of the 
maker was unnecessary. Ibid. 


BOUNDARY. 


1. A line calls for “171 poles to Roanoke River.” The call to the river 
terminates when fhe line reaches the margin or bank of the river, 
without regard to distance, and the intersection of the line with the 
river is the point from which the next line commences. Haughton 
v. Rascoe, 21. 


2. Lines and courses are described: “North 12 east 530 poles, then along 
the thoroughfare,” etc. The line north 12 east shall run to the 
thoroughfare, without regard to course and distance. Ibid. 


3. In questions of boundary, marked lines of trees are more certain than 
course and distance, and, therefore, shall control them. Accordingly, 
when there has been a long and continued possession up to lines vari- 
ant from those called for in the grant, and it appears that such lines 
were recognized as the true lines of the grant by several adjoining 
patents, these are facts which point to something controlling the 
courses and distances of the grant, and should, therefore, be submit- 
ted to the jury to draw from them such inferences as they may think 
proper; for boundary is matter of fact. McNeill v. Massey, 91. 


BRIDGE. 
One who builds a private bridge over a private way for his own emolu- 
ment or convenience is not indictable should the bridge get out of 
repair, notwithstanding it may be generally used by the public. S. v. 
Seawell, 193. 


CASE. Vide Action on the Case. 


CERTIORARI. 

When the condition of a bond given upon obtaining a certiorari was that 
the obligor should make his personal appearance and abide by and 
stand to the judgment of the court, it was Held, that these words 
were equivalent to the words perform the judgment of the court, and 
imposed on the obligor the payment of the sum recovered against 
him. Molton v. Hooks, 342. 
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CHEAT. 

The act of 1811, concerning the use of false tokens or pretenses, requires 
that the cheat should be accomplished by means of some token or false 
contrivance calculated to impose on the credulity of ordinary men. 
A mere lie was not in the-contemplation of the Legislature. 8. v. 
Simpson, 620. 


CHOSE IN ACTION. 

When A. turned cattle into the woods, and B., thinking one of them his, 
took possession of it, after which A., ignorant of B.’s possession, sold 
it to C., who was also ignorant of it, it was Held, that C. might in 
his own name sue B.; the possession which he had at the time of the 
sale could not be deemed adverse. Morgan v. Bradley, 559. 


COLOR OF TITLE. 

Color of title may be defined to be a writing upon its face professing to 
pass title, but which does not do it, either from a want of title in the 
person making it or the defective mode of conveyance which is used; 
and it would seem that it must not be so obviously defective that no 
man of ordinary capacity could be misled by it. Tate v. Southard, 119. 


CONSIDERATION. 

The consideration which is necessary to support a promise on which an 
action may be brought must yield a benefit to the party promising, or 
be attended with trouble or prejudice to the other party. Where, 
therefore, one, by advice honestly given, induces another to purchase 
a tract of land, and, the purchase being an unfortunate one, the party 
advising declares that, as he was the cause of the purchase, he will 
forgive the purchaser a debt due from him, such declaration or prom- 
ise creates no moral or legal obligation. Johnson v. Johnson, 556. 


CONSTABLE. 

When a constable, having an execution in his hands, receives the money 
of the defendant therein, it is an official act, and not paying it over 
to the plaintiff is a breach within the penalty of his bond. Governor 
v. Bailey, 463. 


CONSTITUTION. 
1. The acts enlarging the jurisdiction of justices of the peace do not 
violate the fourth Article of the Bill of Rights. Smith v. Campbell, 
590. 


CORPORATION. 

1. Where an act of the Legislature, incorporating a navigation company, 
authorizes but does not require the company to strike off the names 
of subscribers delinquent by the nonpayment of their installments, 
and to sell their shares, this mode of proceeding is usually given as a 
cumulative remedy to facilitate the operations of the company, and 
does not preclude it from bringing suit for the installment due. 
Navigation Company v. Neal, 520. 


2. Whenever it appears that a charter has been granted to certain indi- 
viduals to act as a corporation, who are in the actual possession and 
enjoyment of the corporate rights granted, they shall be considered 

350 

















INDEX. ; 





CORPORATION—Continued. f 


rightfully in such possession and enjoyment against wrongdoers and 
all others who have treated or acted with them in their corporate 
character; and even if it be shown that the charter was granted on a 
precedent condition, and persons are found in the quiet possession 
and enjoyment of the corporate rights as against all but the sov- 
ereign, the precedent condition shall be taken as performed. Ibid. 4 





3. When by the charter commissioners are directed to ascertain the per- 
formance of a condition precedent to incorporation, and they declare Hi 
it to have been performed, though such declaration be not true, yet 
shall it be deemed true until the sovereign complains. The usurpa- 
tion, if there be one, is upon his rights, and his acquiescence is evi- 
dence that all things have been rightfully performed. Ibid. 


| COSTS. Vide Execution, 1. 





COUNTERFEITING. Vide Indictment, 6. 

’ 

COUNTY ATTORNEY. Vide Attorney, 1. 

| 

DAMAGES. | 

| In suit on a sheriff’s voluntary bond a suggestion of damages should be | 


made under the statute of Will. 3, but if not made, it is no good 
ground of objection after verdict. Governor v. Witherspoon, 42. 


DAYS OF GRACE. Vide Bills of Exchange and Promissory Notes, 1. } 
DECEIT. | 
1. In an action for deceit in the sale of an unsound negro, the declaration 
stated a false affirmation to have been the means by which the plain- ) 

tiff was induced to make the bargain; and the making of such affirma- 

tion with a knowledge of its untruth constituted the gravamen, Held, 4 


that the action was conceived in case, on tort, and the declaration was 
held good. Inge v. Bond, 101. 


2. When the purchaser of a slave has, at the time of his purchase, as full 
knowledge of a defect in the slave as the seller has, no matter how he 
obtained his knowledge, he cannot afterwards recover for such defect. 
Brittain v. Israel, 222. 


+ 
DECLARATION. , 


The want of a declaration, when it appears on the record sent up to the | 

Supreme Court, is an error which the Court cannot overlook, nor can - 
it be amended or remedied but by consent. Williamson v. Rainey, 9. | 
aI 


DECREE. Vide Equity. 6. | 
| DEED. 





When A. conveyed a slave to B., and on the same day B, by writing de- 

clared that he “put the said slave into the possession of A., and did 

give and grant the services of the said slave to A. during her natural 

life, free from any charge or claim for such services during her natu- 

ral life,” it was Held, that they did not operate to convey the title to | 

the negro to A., but parted with the possession only without compen- | 

sation for his services. Smith v. Hargrave, 560. B | 
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DEPOSITION. Vide Evidence, 8. 


DESCENT. 

The act of 1801, permitting the nearest descendant or relation not an 
alien to inherit where there are nearer relations who are aliens, is 
not repealed by the act of 1808, providing a general system of de- 
scents; because the act of 1808 provides a system of descents so far 
only as regards the question of consanguinity, and, therefore, leaves 
untouched the law of alienage. Rutherford v. Wolfe, 272. 


DEVISE. 
1. “I give and bequeath all that I possess, indoors and outdoors”: Held, 
that these words in a will pass real estate. Tolar v. Tolar, 74. 


2. “It is my will, and I do allow, that all the remaining part of my estate, 
both real and personal, be equally divided among the heirs of my 
brother, John Ford, the heirs of my sister, Nanny Stowe, the heirs of 
my sister, Sally Ward, deceased, and nephew Levi Ward.” The testa- 
tor in a former clause had taken notice that his brother, John Ford, 
was alive. Levi Ward was one of the children of Sally. Held, that 
the word heirs was used in the sense of children, and as a designation 
of the persons the division must be per capita. Stowe v. Ward, 604. 


3. The testator’s affection for and preference of Levi cannot be shown by 
parol evidence; but the will furnishing evidence that he was a favor- 
ite nephew and an object of peculiar bounty, the devise to him by 
name shall not be considered a repetition of the first, as one of Sally 
Ward’s children; he shail have an additional share. Ibid. 


DISTRIBUTION. 
Legacies given by testator’s will cannot be brought into account in the 
distribution of personalty as to which he died intestate. Wilson v. 
Hightower, 76. 


DOWER. 

1. A levy on land was made before the death of the owner; dower was 
afterwards allotted to the widow in the land, and afterwards the 
sheriff conveyed to the purchaser at his sale. Held, that the widow 
could not have dower, because the sale related back to the levy of 
teste of the writ. Hodges v. McCabe, 78. 


2. A. conveyed by deed of trust his real estate to trustees to satisfy cred- 
itors, and, continuing in possession, died; but his widow is not enti- 
tled to dower therein. Taylor v. Parsley, 125. 


EJECTMENT. 

1. The general rule of ejectment is that defendant must be proved to be 
in actual possession, notwithstanding the consent rule; but if a de- 
fendant, in a conversation before suit is brought, admits himself to 
be in possession, and enters himself a defendant with a view of trying 
the title, upon proof of such admission the action, so far as proof of 
defendant’s possession is necessary, is maintainable. Mordecai v. 
Oliver, 479. 


2. An action of ejectment was brought against the ancestor, pending 
which he died, and his infant heirs were made parties by scire facias 
to their guardian, who, in their names, came forward and defended 
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EJECTMENT—Continued. 


the suit for the infants, and for their benefit took possession of and re- 
ceived the rents and profits during the pendency of the suit. After a 
recovery by plaintiff in the ejectment he brought an action for mesne 
profits against the infants, who had never had any possession except 
that of their guardian before mentioned. Held, that plaintiff might 
sustain the action against them. Molton v. Mumford, 483. 


3. An action of trespass for mesne profits may be brought against an 
administrator to recover profits received by the intestate in his life- 
time. Molton v. Mumford, 490. 


4. Laws 1789, ch. 312, “for the more easy redemption of mortgages,” ap- 
plies in those actions of ejectment only where the parties stand in 
their original simple state of mortgagor and mortgagee. Devereus 
v. Marsoratti, 338. 


EQUITY. 


1. On a bill filed to correct mistakes in a deed the court will refuse its 
aid, though the mistakes should be obvious, if the deed was obtained 
under oppressive circumstances. Grantham v. Bizzel, 196. 


2. As to the money paid for the land, the bill, in this case, did not offer a 
reconveyance and pray to have it refunded, and the court therefore 
held that it could give no relief as to the purchase money. I/bid. 


3. A bill charged that a husband, before marriage, made to his wifé a 
bond, payable after his death, for £30,000, for the purpose of defraud- 
ing creditors, and that the administrator, by contrivance with the 
widow, was about to confess a judgment thereon before the creditors 
could sue at law, and prayed an injunction and general relief. The 
answer admitted the existence of the bond for £30,000 as charged; 
that suit was brought thereon against the administrator, and denied 
all design to defraud creditors, and the court sustained the injunc- 
tion until the hearing. Holliday v. Porter, 198. 


4. The court, on a bill filed for that purpose, will protect the rights of 
those who are entitled to slaves after the determination of a life 
estate, by compelling the owner for life, or those claiming under him, 
to give bond to abide by and perform the final decree which may be 
made in the cause. Coleman v. Coleman, 200; Wade v. Parks, 202. 


5. If an obligation and a mortgage be given to secure the payment of 
money on a bill to foreclose, alleging the loss of the obligation and 
offering an indemnity, it seems that the loss of the bond must be 
proved ; otherwise, the court will not compel the mortgagor to accept 
a counter security. Burgwin v. Richardson, 203. 


6. When, on a bill filed to settle partnership account, the matters in dis- 
pute were referred to arbitrators, who made a report that defendant 
was in debt to complainants, provided defendant was not liable to 
pay the amount claimed in an attachment against him for a debt due 
from the firm, and the court, on complainant’s motion, decreed in the 
alternative, pursuing the language of the report of the referees, it was 
Held, that the decree was as final as the court intended to make it, 
the parties being referred to the decision of another court for its 
final consummation, and that a bill of review would lie to reverse the 
decree. McGowan v. Collins, 420. 
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EQUITY—Continued. 

7. A court of equity can afford no relief on a contract or agreement which 
is uncertain. By this is meant, however, uncertain in its terms; for 
when an agreement to do a thing, either in itself or by reference to 
any other rule, furnishes the means of ascertaining the thing, or if 
the thing be not now certain, or capable of certainty, yet if a rule be 
given by which it may hereafter be rendered certain, equity will 
interfere. Prater v. Miller, 628. 


8. Equity is not obliged to decree a specific performance wherever dam- 
ages might be recovered at law, but will judge from all the circum- 
stances whether the agreement is such as ought, in justice to both 
parties, to be carried into effect. Where, therefore, an agreement is 
made between A. and B. for the purchase of a large tract of land, a 
title to be made when B., the purchaser, pays for it, and B. goes into 
possession and continues for ten or twelve years, and in all that time 
pays but a very insignificant part of the purchase money, equity will 
not compel A. to convey to B. a portion of the land equal in value to 
the money paid by him, especially when laying off this portion of the 
land must materially impair the value of the residue of the tract. 
B., the purchaser, is entitled in equity to have the money which he 
has paid refunded, and is not chargeable with the rents and profits 
while in possession; because, by the agreement, he was to take pos- 
session and plant and build; but he is justly chargeable with interest 
on the purchase money. /bid. 


ESCAPE. Vide Sheriff, 6. 


EVIDENCE. 

1. An inquisition of lunacy, which appeared to have been taken by the 
coroner and twelve freeholders and returned to the county court, and 
by it confirmed, and from which it did not appear that the lunatic 
was present, was offered in evidence to support the plea of non com- 
pos mentis. Held, that having been received by the county court as 
an inquest, and a guardian having been appointed under it, it was 
too late to question it as an inquest. Arrington v. Short, 71. 


2. A., being indebted to B. in the sum of $1,000, conveyed to B. a house and 
lot to satisfy the debt, and the consideration in the deed is expressed 
to be $1,000; B. sues A. for the debt. Held, that A. may show by 
parol the condition of the conveyance, for it does not contradict any 
averment in the deed; it is evidence of the mode of payment, and of 
course does not deny the fact of payment. Robbins v. Love, 82. 


3. In assumpsit by a physician for his services, defendant shall not call 
witnesses to prove the general character of plaintiff as a physician. 


Jeffreys v. Harris, 105. 


4. In an action by a man of color for his freedom, defendant offered in 
evidence a record to show plaintiff to be a slave, from which it ap- 
peared that the proceedings of an inferior court on a habeas corpus, 
pronouncing him free, had been reversed on the ground of want of 
jurisdiction in the inferior court. To rebut any unfavorable infer- 
ence from this record the plaintiff was permitted to give in evidence 
the declarations of one not a party to the record, but who had posses- 
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EVIDENCE—Continued. 


sion and claimed title to the plaintiff under the party to the record of 
reversal at the time the declarations were made. Free Jack v. Wood- 


ruff, 106. 


5. The judgment of discharge of a court of exclusive jurisdiction on the 


petition of an insolvent, until reversed for error or quashed, is con- 
clusive evidence of the discharge, and its regularity cannot be inci- 
dentally questioned. Jordan v. James, 110. 


6. In case for deceit in the sale of a runaway negro, who, was alleged to 


be unsound, the defense was that the plaintiff knew it before pur- 
chasing; and evidence was offered to show that plaintiff's wife had 
carried food to the negro, who was lurking about plaintiff’s farm be- 
fore the purchase. Such evidence is inadmissible. Hart v. New- 
land, 122. . 


7. When a document is offered in evidence, purporting to have sub- 


scribed thereto the name of a public agent, his signature must be 
proved. Yo-na-gus-kee v. Coleman, 174. 


8. A deposition shall not be rejected because it is certified simply that 


the witness was sworn to the truth of the deposition, without stating 
that he was sworn to testify the truth, the whole truth, and nothing 


but the truth. Wellborn v. Younger, 205. 


9. Where one sold a tract of land and executed a deed containing the 


10. 


11. 


12. 


13. 


usual acknowledgment of the purchase money, and afterwards dis- 
covered that a mistake had been made in counting the amount paid, 
whereby he was prejudiced, he was allowed, in a court of law, to show 
such mistake by parol evidence, and on the promise of the purchaser 
to correct mistakes to recover the deficiency, notwithstanding the 
acknowledgment in his deed. Smith v. Amis, 469. 


One died intestate during the pendency of an ejectment, and his 
heirs were made parties defendants. Held, that the record of the re- 
covery against the heirs was evidence of plaintiff's right to recover 
against the administrator. Molton v. Mumford, 490. 


To entitle a party to give parol evedince of the contents or execution 
of a will, alleged to have been destroyed, where there is not sufficient 
evidence to warrant the conclusion of its actual destruction, the 
party must show that he has made diligent inquiry and search after 
the will in the place where it would most probably be found if in 
existence. Eure v. Pittman, 364. 


It is in the province of the court, in the first instance, to say whether 
there is sufficient proof of the loss or destruction of the paper, or 
whether sufficient inquiry has been made to let in parol evidence. 
Ibid. 


Where declarations were offered in evidence as having been made in 
the presence of a party, and not contradicted by him, and if was also 
in evidence that the party to be affected by them was partially intox- 
icated, it was properly left to the jury to ascertain whether the party 
was not too much intoxicated to hear and understand the statement 
when made. 8S. v. Perkins, 377. 
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EVIDENCE—Continued. 
14. The title of a statute is no part thereof; when, therefore, the State, 


on an indictment for forgery, produced a certified copy of an act of 
South Carolina, reciting the title of another act of that State, it was 
Held, that this evidence was not sufficient to establish the present 
existence of the act referred to; a certified copy of the act itself 
would be better. 8S. v. Welsh, 403. 


15. On the trial of an issue, directed for the purpose of ascertaining 


whether an absolute deed was obtained by fraud or misrepresentation, 
the widow of the grantor named therein is a competent witness to 
prove that the deed was intended to be a mortgage, because whether 
the deed was absolute or a mortgage, her right of dower was gone 
Price v. Joyner, 418. 


16. On a bill filed, alleging that an absolute deed executed by complainant 


17. 


to defendant was executed in pursuance of a contract for the loan of 
money, and that the land was to be redeemable by the parol contract 
of the parties; the court, without meaning to contravene the rule 
which forbids parol evidence to contradict, vary, or add to the terms 
of a written agreement, will yet hear parol evidence to prove facts 
and circumstances dehors the deed which go to show that the true 
contract of the parties could not have been for an absolute convey- 
ance; such as that the money paid was not a fair price for the abso- 
lute purchase; that the vendor kept possession; that an account was 
stated between the parties, wherein the money advanced was charged 
as a debt, and interest thereon was stated, etc. Streator v. Jones, 
423. 


Parol evidence, according to the general rule, is inadmissible to vary 
or contradict a contract reduced to writing. By a variety of deci- 
sions, ordinary receipts do not appear to be subject to the operation 
of the rule, because they do not contain evidence of a contract, but 
of payment in discharge of a contract; but when, in addition to the 
receipt of money, a condition is annexed upon which alone the party 
shall become liable to a further payment, it assumes the nature of a 
contract, and must be governed by the same rules of evidence. Smith 
v. Brown, 580. . 


Vide Record, 1, 2; Witness, 3, 4. 


EXECUTION. 
1. An execution not having indorsed thereon the costs in words at length, 


is yet good as to everything but costs, and must be obeyed accord- 
ingly. Wingate v. Galloway, 6. 


2. By the act of 1803 all executions issued by a justice of the peace must 


be made returnable within three months, and an officer is not at lib- 
erty to return them unexecuted in a shorter time. Nesbitt v. Ballew, 
57. 


3. When a justice of the peace enters a judgment on the back of a war- 


rant, and writes, “Execute and sell according to law,” these latter 
words must be deemed an execution, for the proceedings of magis- 
trates are entitled to a liberal construction in mere matters of form. 
Governor v. Bailey, 463. 
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EXECUTION—Continued. 
4. An execution binds property from its teste, so that no sale of it after 
execution issues, is valid against the execution. Gilkey v. Dicker- 
son, 293. 
5. A justice’s execution binds chattels from its teste. Beckerdite v 
Arnold, 296. 


Vide Record, 2. 


EXECUTORS AND ADMINISTRATORS. 

1. A purchase from one administrator, when there is more than one, will 
vest no title in the purchaser; aliter of executors. Gordon v. Finlay, 
239. 

2. A trustee cannot become a purchaser at his own sale, and it would 
seem that no circumstances will justify a departure from this rule. 
When one administrator purchases a slave of his coadministrator, it 
is not in strictness a purchase from himself, but the purchase vests 
no title, for duty and interest being in operation in the purchaser, 
the case comes within the mischief intended to be guarded against 
by the rule which prohibits trustees from purchasing of themselves. 


Ibid. 


3. It is the duty of an executor here to take out letters testamentary in 
another State for the purpose of suing for a debt due there, if the 
interest of the estate which he represents requires it; and in deter- 
mining this latter point, the magnitude of the debt, the distance, and 
probable expense are to be considered. An omission to do it when 
necessary amounts to a devastavit. Helme v. Sanders, 563. 


FOOD. 
Selling unwholesome provisions, not fit to be eaten by man, is an .offense 
in any one, indictable at the common law. S. v. Smith, 378. 


FRAUD. 

A., being much indebted, absconded. Executions issued against his prop- 
erty at the instance of several creditors. Prior to the sale of the 
property, C., who was a creditor by bond, received from A. the sum 
of $300, to be applied in satisfaction of the claim of a judgment 
creditor, P., whose judgment was $375. C. failed to make the appli- 
cation as directed, but permitted the property levied on to be sold by 
the sheriff, and became himself the purchaser at the price of $800, 
and paid off the judgment of P. only, and afterwards conveyed to the 
lessors of the plaintiff. Between the time of C.’s purchase and the 
conveyance to plaintiff's lessors the property was sold under the 
executions of some of the other creditors, and defendants purchased. 
In an ejectment between the last purchasers and C.’s vendees, it was 
Held, that C.’s conduct was not fraudulent as to the creditors of A.., 
and though in equity A. had a claim against C., and a reconveyance 
to A.’s creditors might be decreed, yet A.’s equitable lien was not 
such as was contemplated by the act of 1812, rendering lands held 
in trust liable to an execution against cestui que trust; and at all 
events, whatever might have been the conduct of C., the purchasers 
from him were bona fide purchasers, without knowledge of or partici- 
pation in his breach of trust, and should be protected. Hawkins v. 


Sneed, 149. 357 
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GRANT. 

1. The act of 1793, which gives jurisdiction in regard to vacating grants, 
does not authorize the courts to interfere with mesne conveyances 
from one man to another; therefore, a petition to vacate a grant 
brought against a person in possession by purchase from the original 
grantee, when such grantee was not before the court, was dismissed 
with costs. Terrell v. Logan, 319. 


Zz. When.a defendant has been in possession thirteen years, under a grant 
which was found by a jury to have been obtained with full knowledge 
of a prior grant for the same land, the second grant will be vacated, 
notwithstanding the length of time. The act of limitations has no 
application in such case. McRee v. Alexander, 322. 


3. Whether possession under the second grant, for seven years, prior to 
its being vacated, is a good bar in ejectment, quwre. Ibid., 322. 


Vide Registration, 2. 


HONEST DEBTORS. 

1. To a sci. fa. against bail, it was pleaded that the principal had been 
taken by a ca. sa., and had availed himself of the act of 1820 for the 
relief of honest debtors, and had been legally discharged; the plea 
was held bad on general demurrer, because it did not show the court’s 
jurisdiction in the discharge, nor did it show that it was during the 
continuance of the act of 1820, nor did it specify distinctly the kind 
of discharge relied on, which, under a ca. sa., might have been in two 
modes. It was also held bad because it did not show that the cred- 
itor had notice. Langley v. Lane, 313. 


HOTCHPOT. 
Land given to a child by way of advancement shall not be brought into 
hotchpot upon his claiming a share of the personal estate. Wilson 
v. Hightower, 76. 


INDIAN TITLE. . 

Cherokee Indians in possession of lands within the limits of North 
Carolina, reserved under the treaties of 1817 and 1819, made by the 
United States and the Cherokee Nation, are to be considered as pur- 
chasers of the land. The exercise of power by the commissioners 
of the United States is legitimiate; and, moreover, the stipulations 
in these treaties, having been recognized by several acts of the Leg- 
islature of North Carolina passed since, she must be considered as 
assenting to them. A grant of the land to the Indian in possession 
is not necessary, for it is not claimed under those laws which point 
out the manner of acquiring title to vacant lands in this State, and 
title may be complete in some cases without grant; e. g., the Univer- 
sity holds lands escheated under an act of Assembly. Eu-che-lah v. 
Welsh, 155. 


INDICTMENT. 

1. An indictment for murder, which stated that A. B., late of Bladen 
County, etc., with force and arms, in the county aforesaid, etc., was 
held to contain a sufficient description of the place where the murder 
was alleged to have been committed. 8S. v. Lamon, 178. 
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INDICTMENT—Continued. 
2. In capital cases there is no need of a formal joining of issue prepara- 
tory to trial; the prisoner’s plea, and the joining of issue, called the 
similiter, are ore tenus. 8S. v. Lamon, 175. 


3. When a prisoner in a capital case has once pleaded, he is bound to 
abide by the defense he has chosen. The court may, in its discre- 
tion, permit him, for instance, to withdraw the plea of not guilty and 
plead in abatement; but the prisoner cannot claim to do so as matter 
of right. Ibid. 


4. If the indictment charges an offense to have been committed on a day 
which is yet to come, it is as defective as it would be were no day 
laid. 8S. v. Sexton, 184. 


5. Indictments are not within the statutes of jeofails; being found by a 
grand jury on oath, the court cannot amend them without the con- 
currence of the grand jury which finds them. Ibid. 


6. An indictment charging defendant with having in his possession “one 
pair of dies, upon which were made the likeness, similitude, figure, 
and resemblances of the sides of a lawful Spanish milled silver dol- 
lar, etc., for the purpose of making and counterfeiting money in the 
likeness and similitude of Spanish milled silver dollars,” was held to 
charge with sufficient certainty the offense Cumgnates in the act of 
1811, ch. 814, N. R. 8. v. Collins, 191. 


7. An indictment charging that the defendants, with force and arms, at 
the house of one S. R., situate, etc., did then and there wickedly, ma- 
liciously, and mischievously, and to the terror and dismay of the 
said S. R., fire several guns, is good; no technical words are neces- 
sary, but it should appear that such force and violence were used as 
amount to breach of the peace. All that the law requires in indict- 
ments of this kind is that the facts shall be so charged as to show 
a breach of the peace, and not merely a civil trespass. 8S. v. Lang- 
ford, 381. S 


8. It is improper to lay an offense to have been committed after the find- 
ing the indictment; but if a day certain be laid before, the other may 
be rejected as surplusage. S. v. Woodman, 384. 


9. In an indictment for stealing a bank note a description as follows is 
good: “One $20 bank note, on the State Bank of North Carolina, of 
the value of $20.” 8S. v. Rout, 618. 


INJUNCTION. Vide Equity, 3. 


INSOLVENTS. 

In proceedings under the act of 1773 for the relief of insolvents, the 
single fact to be ascertained is honest insolvency; and when this is 
ascertained, by the mode prescribed either in the first or third sec- 
tion, the consequence as to the debtor is the same; he is entitled to 
his discharge from the imprisonment of all creditors under the 39th 
Article of the Constitution. Jordan. v. James, 110. 


Vide Evidence, 5. 


359 

















INDEX. 





INTEREST. 

It was the design of the act of 1807, ch. 721, to allow a plaintiff interest 
on the principal sum recovered from the time judgment is rendered; 
and the jury must distinguish between principal and interest when 
the whole sum is assessed in damages; but when the principal and 
interest are discriminated on the record, or it can be collected from 
an inspection of it what the principal is, interest shall be calculated 
on that. Deloach v. Worke, 36. 


JUDGE'S CHARGE. 
1. A party has a right to the opinion of the court distinctly on the law, 
on the supposition that he has established to the satisfaction of the 
jury certain facts. Plummer v. Gheen, 66. 


2. A judge is not bound to charge on al} the points in a case; he may be 
silent if he will, unless called on by one of the parties to express his 
opinion on a point of law; but when he passes over one point, which 
is preliminary, to get at another which could not fairly arise until 
the first is disposed of, it is error. McCall v. Massey, 91. 


3. A judge is not bound by law to recapitulate all the evidence to the jury 
in his charge; it is a matter left to his own discretion. If, however, 
he thinks proper to deliver a charge, he must do so according to the 
rule laid down in the act of 1796, ch. 52. 8S. v. Morris, 388. 


Vide New Trial, 1. 
JUDGMENT Vide Record, 3. 


JURISDICTION. 

The act of 1741 punishes an act committed by a slave with whipping and 
the loss of ears for the first offense, and with death for the second, 
on an indictment in the county court. The act of 1816 gives to the 
Superior Court jurisdiction of all offenses the punishment whereof 
may extend to life; and in its fourth section enacts that a slave con- 
victed of a clergiable felony shall have clergy as a free man. This 
clause does not give the Superior Court jurisdiction of the offense 
named in the act of 1741, although it may possibly be the second 
offense. S. v. Adam, 188. 


Vide Constitution, 1; Slaves, 4. 


JURY. 
1. After conviction on an indictment for murder the objection cannot be 
taken that one of the grand jury which found the bill was also one 
of the coroner’s inquest which sat on the body of the deceased. S. v. 
Lamon, 175. 


2. The sheriff summoned as talesmen persons who were not bystanders 
in the courthouse. Held, that the calling them into court was a 
sufficient summoning; when they came in they were bystanders, and 
bound to serve. Whether the court could have fined them for non- 
appearance, quere. Ibid. 


3. An order to the sheriff to summon talesmen need not be made return- 
able on the same day on which it was issued. Ibid. 
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JURY—Continued. 

4. The law is silent as to the number of talesmen which a sheriff must 
summon; it therefore belongs to the court, in its discretion, to deter- 
mine the number; and should it not do so the sheriff is left to sum- 
mon such number as he may deem necessary. Ibid. 

LEVY. 

It is not necessary that a sheriff should absolutely touch personal prop- 
erty, or remove it out of defendant’s possession, to constitute a levy; 
but the mere delivery by a defendant of a list of his negroes to the 
sheriff is no levy; though had the negroes been present, and had the 
plaintiff signified that he held them bound to answer the execution, 
and if no opposition was made to the sheriff's possessing himself 
thereof if he desired it, it would have amounted to a levy. Gilkey 


v. Dickerson, 293. 


Vide Dower, 1; Sheriff, 10. 


LIMITATIONS. 
1. The acknowledgment which will take a case out of the operation of the 
statute of limitations must be an acknowledgment of a present sub 
sisting debt. Bank v. Sneed, 500. 


2. When a defendant, in an affidavit for a continuance, stated “that the 
action was founded on his guaranty, and by the absent witness he 
expected to prove such laches on the part of the plaintiff as to dis- 
charge him from his engagement,” it was Held, that this was no 
acknowledgment to take the case out of the statute. Ibid. 


3. By a strict and literal construction of the act of limitations an infant 
must bring his or her action within three years after coming of full 
age, although he or she shall be covert, non compos, imprisoned, or 
beyond sea, before that period arrives. This, however, is not the 
obvious construction of the act, and a different one has obtained gen- 
erally in this State since the passage of the act in 1715, and will 
therefore be adhered to by the courts; so that if an infant female, 
having a right of action, marry before coming of age, she is not 
bound to sue within three years after arriving at full age; her cover- 
ture protects her. Davis v. Cooke, 608. 


MAINTENANCE. 

1. A. gave to B. an instrument of writing, stating that he had received 
from B. a deed for land, for which he was to pay B. $50, if he would 
take that sum before any decision was made as to the title of the 
land; but if B. would wait until A. could procure a decision, accord- 
ing to law, so that he (A.) would recover the land from the tenant in 
possession, he then promised to pay him $100. This contract is not 
subject to the imputation of maintenance, and a recovery may be 
had thereon. Nichols v. Bunting, 86. 

2. It is not the nature of the claim purchased, that is, whether. assignable 
or not, but its being a dormant one, and such an one as the possessor 
would not himself have prosecuted, which gives to the transaction the 
character of maintenance. Ibid. 
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MALICIOUS PROSECUTION. 

1. If a man prosecute another from real guilt, however malicious his 
motives may be, he is not liable in an action for malicious prosecu- 
tion; nor is he liable if he prosecute him for apparent guilt arising 
from circumstances which he honestly believes. Plummer v. Gheen, 


66. 


2. The question of probable cause is compounded of law and fact; 
whether certain circumstances are true is a question for the jury; 
whether, being true, they amount to probable cause, is a question of 
law. Ibid. 


3. Case for unlawfully suing out an original attachment is to be con- 
sidered in the same light with an action brought for suing out a writ 
where nothing is due; and to support the action plaintiff must show 
malice and the want of probable cause in the defendant. No action 
lies for irregularly suing out an attachment, but for suing it out for 
the purpose of oppression and wrong. Williams v. Hunter, 545. 


MERGER. Vide Trespass, 1. 

MESNE PROFITS. Vide Ejectment, 2, 3. 
MISTAKE. Vide Equity, 1. 

MONEY. Vide Bank Notes. 

MORTGAGE. Vide Registration, 3; Equity, 5. 
MURDER. Vide Indictment, 1, 2, 3; Jury, 1. 


NEW TRIAL. 
1. When a Superior Court is requested to instruct a jury on a point rela- 
tive to which no testimony was offered, and declines to do so, it 
furnishes no ground for a new trial. Freeman v. Edmunds, 5. 


2. A new trial will sometimes be granted on the ground of surprise in 
matter of law. Wellborn v, Younger, 205. 


3. In an action of debt against an executor several pleas were pleaded, 
and among others a want of assets; and the plaintiff supported all 
the other issues by proof, but called no one to prove that defendant 
had assets; defendant made no objection for the want of such proof, 
and the case went to the jury,-who returned a verdict for the plain- 
tiff on all the issues; defendant moved for a new trial, because assets 
had not been shown, and the court offered him a new trial of that 
issue alone, which he declined. Held, that having refused the oppor- 
tunity offered of redress in the only point on which he had a right to 
complain, hé had no cause of appeal to the Supreme Court. Clark 
v. Blount, 208. 


4. Defendants were in court on the argument of the rule for a new trial, 
and though called on to support the ground taken (a want of assets) 
by affidavit, declined to do so. Held, that they were not entitled to 
a new trial. Jbid., 208. 

5. New trial granted by the Supreme Court for want of a statement of 


the case by the judge. Anderson v. Hunt, 244; 8. v. Bowers, 376. 
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NEW TRIAL—Continued. 

6. It is altogether discretionary with a judge below to receive further 
testimony after the argument of a case to the jury, and the Supreme 
Court will not in general disturb the exercise of such discretion; 
but in a case in which the rejection of further testimony below pro- 
duced peculiar hardship, and was founded on the authority of a prior 
case similar in its facts, in which the rule as to discretion was not 
correctly laid down, and in which it had been held imperative on the 
judge to reject the testimony, the Supreme Court granted a new trial, 
because the prior case had prevented the exercise of any judicial 
discretion in this instance. Williams v. Everitt, 308. 


NOL. PROS. 

1. A warrant issued to apprehend defendant, and on the 5jh of October 
he was bound to appear at December term of the county court. On 
the 28th of October a bill for the same offense was found against 
defendant in the Superior Court, and at December term of the county 
court, defendant appearing, a nol. pros. was then entered on the bill 
found at that term. Held, that the defendant was amenable to the 
indictment in the Superior Court; otherwise a nol. pros. would 
amount to an acquittal. 8. v. McNeill, 183. 


2. The Attorney-General has a discretionary power to enter a nol. pros.. 
for the proper exercise of which he is responsible; the Court will not 
interfere unless the power be oppressively used. After entering a 
nol. pros., when a cause is called for trial, he may issue a capias 
returnable to the next term upon the same indictment. S. v. Thomp- 


son, 613. 
NONSUIT. Vide Retraxit, 1. 


PARTIES. 

Whenever it appears on the face of the pleadings that there are other 
parties to the contract, who are not joined in the action as plaintiffs, 
it may be demurred to or taken advantage of in arrest of judgment; 
and if the objection do not appear on the face of the pleading, but is 
shown in evidence, it is a proper cause for nonsuit on the general 
issue. Wilsox v. Hawkins, 84. 


PARTITION. 
In a petition for partition the first judgment to be rendered is for the 
appointment of commissioners, and final judgment is to be rendered 
on their return. Medford v. Harrell, 41. 


PENAL STATUTE. 

In proceedings under a statute in the nature of penal actions, by war- 
rant before a magistrate, e. g., turning a road, the warrant must refer 
to the statute in such a manner that defendant may certainly know 
what he is called to answer. Worke v. Byers, 228. 


PLEADING. Vide Parties, 1. 
QUIA TIMET. Vide Equity, 4. 
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RECORD. 

1. The Supreme Court cannot, upon a record of the Circuit Court of the 
United States offered in evidence, inquire into the fact whether the 
judgment of the Circuit Court was regularly entered up, or whether 
the proceedings had thereon were regular. Pigot v. Davis, 25. 


2. An execution when returned becomes part of the record, and a cer- 
tified copy thereof is evidence. IJbid., 25. 


3. When, upon the plea of nul tiel record, it appears that no formal judg- 
ment was entered upon the record, the court must overlook the objec- 
tion; as otherwise, owing to the looseness of practice, the proceedings 
of courts for years back would be overturned. Deloach v. Worke, 36. 


4. A defendant brought in as bail on a sci. fa. pleaded in the county 
court certain pleas, and a judgment was rendered against him; on 
appeal to the Superior Court judgment was again rendered against 
him; and on appeal to the Supreme Court it did not appear on the 
record how the pleas in the county court had been disposed of by the 
Superior Court. Held, that the judgment of the Superior Court had 
been improperly rendered. Nesbitt v. Ballew, 57. 


5. A prisoner removed his trial to an adjacent county, and the record sent 
with him stated that the grand jury was “duly drawn, sworn, and 
charged.” It is no good objection that the record does not state that 
the grand jury was drawn from the original panel; for by our law 
grand juries can be drawn from the list of original venire only; nor 
is it necessary that a record should set forth the formula by which 
a grand jury is constituted. 8S. v. Lamon, 175. 


6. The question to be tried on the plea of nul tiel record is a question of 
fact to be tried by the court, and not a question of Jaw. And when 
the court below rejected a paper offered as a copy of a record, because 
the seal attached to it was so indistinct that it could not be recognized 
as the seal of any court, the Supreme Court, on appeal, has no power 
to examine the fact as to the indistinctness of the seal; it must take 
it to be true as stated. S. v. Isham, 185; 8S. v. Grayton, note, 187. 


7. When a purchaser under the sheriff, in support of his title, produced a 
mere memorandum from the clerk’s docket of the amount of the 
judgment, dated in 1783, and proved that nothing more could be 
found among the records connected with the suit it was Held, that 
the entry having been made in a new and frontier county, at the 
close of the Revolutionary War, might be received as a record, though 
if the judgment were of recent date it would be otherwise. Walker 
v. Greenlee, 281. : 


8. When a record states that a court was held before the Hon. J. P. (who 
is one of the judges of the Superior Courts), without adding that he 
is one of the judges, it is sufficient. 8S. v. Lewis, 410. 


REGISTRATION. 
1. A bill of sale not registered within twelve months from the time of 
execution, if registered afterwards by virtue of an act giving further 
time for registration, shall not have relation back to defeat a levy 
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REGISTRATION—Continued. 

made after the execution of the bill of sale, but at a period when the 
law giving further time had not been enacted. Such registration, 
however, is good as to all future transactions. Scalee v. Fewell, 18. 

2. When a grant was made in 1818 and registered, but the certificate did 
not show at what time it was registered, the court will permit the 
grant to be read, notwithstanding a period intervened between 1818 
and 1821 when no law was in force allowing further time for the 
registration of grants, unless it be shown that some right vested 
between the time within which the grant should have been registered 
and the time when the act of 1821, allowing further time, went into 
operation. Haughton v. Rascoe, 21. 

3. A mortgage deed, not registered in time, when registered has no rela- 
tion back to its date, but operates only from the time of registration. 
It shall not, therefore, avail anything against an execution levied 
after its date and before its registration. Tate v. Brittain, 55. 


REMAINDER. 

Where slaves were given by deed to A. B. and C. D., to them, their heirs 
and assigns forever, “immediately after the death of the grantor,” 
reserving the use and profits of the slaves to the grantor during his 
natural life, and after his death to the said A. B. and C. D., it was 
Held, that, as there could not be a limitation of a remainder in a 
personal chattel upon a precedent estate for life by deed, the deed 
operated nothing, but left the property in the donor as it was before. 
Foscue v. Foscue, 538. 


REMOVAL. 

If under the second removal of a cause under the acts of 1821 and 1822, 
the clerk should transmit the same papers which had been sent to 
his office upon the first removal, and a prisoner should be tried and 
convicted thereon, it furnishes no ground to arrest the judgment. 


S. v. Lewis, 410. 
Vide Record, 5. 


RETRAXIT. 
When a party plaintiff voluntarily goes into court, and enters on the 
record that he is nonsuit, it is not a nonsuit, but a retrazit, and 
plaintiff cannot appeal thereon. Worke v. Byers, 228. 


REVIEW. Vide Equity, 6. 


ROAD. 

1. When a party appeals from the decision of the county court laying off 
a road over his land, and the Superior Court lays it off as the appel- 
lant wishes, the appellant shall not pay the cost of the petition. 
Harris v. Coltrain, 312. 

2. The design of notice of an intended petition to lay off a road is that 
the owners of the land may come forward and object; but the act 
did not intend that the establishment of a necessary road should be 
impeded for the want of twenty days notice, if before an order is 
made for laying off the road ample notice is given to the owner. 
When, therefore, a petition for a new road is filed, and is continued 
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ROAD—Continued. 
in court three years, during which time the owner of the land opposes 
the petition, continues the cause, appeals to the Superior Court, etc., 
he cannot, after these steps taken by him, object to the want of 
twenty days notice, for his conduct shows that he has had ample 
notice. Little v. May, 599. 





SHERIFF. 

1. A sheriff advertised property to be sold on a certain day, and after- 
wards, recollecting that it was the general election day, made known 
that he would open the sale for form, and postpone it to the succeed- 
ing day; he did so, and in a contest between a bidder of the first and 
a bidder of the second day is was Held, that the sheriff might well 
postpone the sale, as by the act of 1820 he is permitted to do so, and 
the reasons for a postponement must, to a certain extent, be judged 
of by the sheriff. Pope v. Bradley, 16. 


2. A sheriff's bond, not drawn pursuant to the directions of the act of 
Assembly, is good as a voluntary bond, and suit may be brought 
thereon. Governor v. Witherspoon, 42. 


3. It is the duty of sheriffs to sell lands in that way by which most 
money will probably be raised. A sale en masse of several tracts of 
lands held under distinct titles, and not lying contiguous, was sup- 
ported, however, when it did not appear that either the sheriff or 
purchaser knew the situation of the land. Wilson v. Twitty, 44. 


4. When a sheriff levied on land and negroes, and left the negroes in 
defendant's possession, taking a bond for their production on the 
day of sale, it was Held, that, the negroes not being forthcoming, 
the sheriff might lawfully sell the land. Jbid., 44. 


5. A sale by a sheriff en masse of tracts of land adjoining each other will 
be supported. Thompson v. Hodges, 51. 


6. If a sheriff give his prisoner the keys of the prison, it is an escape, 
though the prisoner should not go without the walls. Wilkes v. 
Slaughter, 211. 


7. When the sheriff returns to a writ of capias ad respondendum that the 
defendant broke custody before he reached the jail, he cannot be 
proceeded against as bail; for sheriffs are not by law compelled to be 
special bail against their consent, and here the return shows that the 
sheriff did not mean to be bail. Hart v. Lanier, 244. 


8. When the condition of a sheriff's bond was in these words, “that he 
shal] well and truly account for and pay into the hands of the county 
trustee for the time being all such sum or sums of money as may be 
or shall come into his hands or which he ought to collect for the use 
of the county; and in all things comply with the acts of the General 
Assembly in such case made and provided,” it was Held, that when 
the sheriff had received a part of the tax laid for the repairs of public 
buildings, the condition of his bond was violated upon nonpayment 
of it to the treasurer of public buildings, to whom, by the act of 
1808 the sheriff is directed to pay it. Cameron v. Campbell, 285. 
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SHERIFF—Continued. m 
9. When a sheriff levies on realty before personalty, the defendant has 
perhaps cause of complaint; but as to the plaintiff in the execution, 
it is no cause of complaint provided he gets his money; nor can he 
charge the sheriff with a breach of official duty. Governor v. Carter, 
328. 


10. When a sheriff levies on goods sufficient at the time to satisfy an 
execution, but which before the sale depreciate in value, the sheriff 
is not bound to make good such depreciation. Jbid., 328. 


11. When a sheriff or other officer is charged with breach of duty, his 

considering the current bank notes of the country as money, and 

“acting upon that basis, without notice to do so by those concerned, is 
not a breach of duty. IJbid., 328. 


12. The law declares it to be a sheriff's duty to execute all process which 
comes to his hands with the utmost expediton, or as soon after it 
comes to his hands as the nature of the case will admit. When he 
takes no step from the 7th of October to the Ist of November, and 
assigns no reason for it, he is liable. Lindley v. Armfield, 548. 


SLANDER. 

1. In an action for slander in charging the plaintiff with perjury, defend- 
ant is not bound, in support of the plea of justification, to produce 
such evidence as would convict the palintiff if he were on trial for 
the offense. Kinkade v. Bradshaw, 63. 


2. Words to be slanderous must be spoken with an intent to slander, and 
must so be understood by the hearers. Studdard v. Linville, 474. 


3. A defendant sued for slander, in charging the plaintiff with perjury, 
attempted to justify by proving that, in a collateral manner, plaintiff 
had sworn falsely. Held, that perjury may be committed in swearing 
falsely to a collateral matter with intent to prop the testimony on 
some other point; but such collateral matter must be material to the 
point in dispute; if it be to a point the existence or nonexistence of 
which cannot affect the question in dispute, it does not tend to pre- 
vent the due administration of justice, and, therefore, it is not per- 
jury. Ibid., 474. ‘ 

4. To counterfeit any writing with a fraudulent intent, whereby another 
may be prejudiced, is forgery at common law; therefore, when the 
defendants charged the plaintiff with having forged a letter in his 
(defendant’s) name, containing this clause, “I have to inform you 
that I have received your money, and want you to come and receive 
it,” an action of slander was held to be maintainable. Ricks v. 
Cooper, 587. 


SLAVES. 

1. The increase of slaves, born during the life of a legatee for life, belong 
to the ulterior legatee, who is the absolute owner. Erwin v. Kil 
patrick, 456. 

2. The act of 1794, ch. 406, relative to slaves hiring their own time, had 
two objects in view: first, to fine the owner, and, second, to abate 
the nuisance, if it be yet continuing; or, if it be at an end, to pursue 
the slave and have him hired out. 8S. v. Woodman, 384. é 
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SLAVES—Continued. : 
3. The necessity of proceeding by presentment under the act of 1794 is 
repealed by Laws 1797, ch. 474, sec. 3. Jbid., 384. 


"4. The county courts alone can take original cognizance of a common- 
law grand larceny committed by a slave. If, therefore, a slave who 
has once had his clergy be indicted in the Superior Court for a grand 
larceny at common law, the indictment should state that it was the 
second offense, so as to incur the punishment of death, and that the 
court might see upon the record that it had jurisdiction. 8S. v. Allen, 
614; S. v. Daniel, 617. 


SPECIFIC PERFORMANCE. Vide Equity, 8. 


TAXES. 
A sale of land by the marshal for taxes, after a legal tender to the mar- 
shal by a part owner of all that was due, vests no title in the pur- 
chaser. Franklin v. Terrell, 283. 


TENANTS IN COMMON. 
If one tenant in common of land take the whole profits thereof, the other 
cannot maintain case for his part. Chambers v. Chambers, 237. 


TRESPASS. 

The merger of a trespass in the felony (when the trespass is a felony) 
is a doctrine of the English law, founded not in policy but on the 
king's right by forfeiture; and as forfeiture is not here a consequence 
of felony, or at any rate, if it be, is never asserted, the doctrine of 
merger does not apply in this State. White v. Fort, 251. 


TRUST. 

1. It seems that a trust may be created for the benefit of creditors by a 
deed, of the existence of which they are ignorant, and that their 
assent to it may be presumed. Moore v. McDuffy, 578. 

2. Yet when the trust is created expressly on the condition that they 
shall execute the deed by a certain day, and upon such execution 
certain obligations are imposed on them, they cannot incur the obli- 
gation without a performance of the condition. Jbid., 578. 

3. If the creditors never signed the deed, the trust, if it arose at all, was 
for the benefit of the bargainors, and was such an interest as under 
the act of 1812, ch. 330, might be reached by execution. Jbid., 578. 


Vide Executors and Administrators, 2. 


USURY. 

A., being in want of money; applied to B., and it was agreed between 
them that A. should receive from B. the note of one L. which he 
held, and give to B. therefor a bond payable to S. for the sum due 
on L.’s note, with 15 per cent. A. gave his bond accordingly to S., 
by whom it was indorsed to the brother of B., in whose name suit 
was brought and a judgment recovered, and the money was collected 
by an execution against A. Held, that B. was guilty of usury, and 
that it is no defense for a lender on usury to say that he acted as 
another’s agent, unless he disclose the agency at the time of con- 
tracting. Wilkes v. Coffield, 28. . 
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WARRANTY. 


1. When words importing a warranty of soundness are inserted in a 
conveyance of slaves, the court will not consider them as a bare 
affirmation, which does not amount to a warranty, unless it appears 
in evidence to have been so intended, but will deem them part of the 
contract, as otherwise they would not have been inserted. These 
words, “all the above-named negroes are sound, healthy, and clear 
of disease, and slaves for life, and warranted and defended from all 
manner of claims whatever,” contained a warranty of title and a 
warranty of soundness sufficient to support an action. Ayers v. 
Parks, 59. 


2. In some cases an affirmation as to the title of a chattel, when the seller 
is in possession, is a warranty as to title; but as to soundness, an 
affirmation does not amount to a warranty unless it appear on the 
evidence to have been so intended. Inge v. Bond, 101. 


WILL. 


A feme sole makes a will, marries, and survives her husband, the will is 
good. Wood v. Bullock, 298. 


WITNESS. 
1. Witnesses should swear to their attendance at each term, and the 
tickets should state the number of days’ attendance at each term. 
Thompson v. Hodges, 318. 


2. A witness who attends court without a subpena to him is not entitled 
to prove his attendance, so as to charge the losing party with the 
amount of his witness ticket. Jbid., 318. 


3. A witness who has been convicted of forgery in Tennessee is incom- 
petent in the courts of North Carolina. S. v. Candler, 393. 


4. A witness who, some years before, was much in the habit of receiving 
and paying away notes of a particular bank, and was an attentive 
observer of such notes, is competent to prove the genuineness or for- 
gery of a note on that bank, although he may never have seen the 
president and cashier write, and has never received any letters from 
them. Ibid., 393. 


WRIT. 
A writ, issuing to one county from the Superior Court of another county, 
must have the seal of the court from which it issues impressed upon 
it. Governor v. McRea, 226. 
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